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Supreme Court of the District of Columbia 


United Chemical & Industrial 
Companies, plaintiff 
vs, 

Hubert Work, as Sw retary of the 
Interior, defendant 


Hn Equity, No. 43879 


United States of America 

l)'ist)%ct of ('olumhia, ss; 

Be it remembered, that in the Supreme Court of the District 
of Columbia, at the city of Washin^on, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 


1 


BUI of complmnt 
Filed March 30, 19*25 

In the Supreme Court of the District of Columbia 


Holding an Equity Court 

In 
No 

The above-named j)laintiff, for it^ bill of complaint herein against 
the above-named defendant, alleges: 


Equity 
. 43879 


I NiTED C hemical & Industrial Companies, plaintiff 

vs. 

Hubert Work, as Secretary of the Interior, defendant 


I 

That the plaintiff at all the times hereinafter mentioned was, and 
still is, an association of citizens of the United States of America, 
formed and existing I)ursuant to the laws of the State of Massachu¬ 
setts and domicileil in the State of Pennsylvania, city of Philadel¬ 
phia, and <^enerally known and designated as a common-law trust, 
and brings this suit in its own ri<rht. 


II 

That the defendant is the duly appointed, qualified, and acting 
Secretary of the Interior, and temporarily a resident of the District 
of Columbia, and is sued herein in his official capacity only. 

Ill 

That prior to the first day of April, 1917, and subsequently, the 
Crimora Manganese Corporation, a corporation created and existing 
pursuant to the laws of the State of Virginia, was engaged in the 
business of mining and treating mechanically manganese ore at 
Crimora, in said State, and was the owner of mining land in 
2 fee at said place containing manganese ore in commercial 
quantity and quality, and was the owner of divers possessory 
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riphts in lands adjacent thereto necessarily in use of and in said 
inininfT operation, together with divers mining appliances, real and 
personal, necessarily a part of said mining operation, and the max¬ 
imum mining and treatinjr production, capacity, and output thereof 
of man^ranese ore on said date was ten tons of ore daily, and no more. 

IV 

That the manganese ore resources of 40% purity of said minin" 
lands, so owned in fee by said Crimora Man<ranese Corporation at 
said time, were in excess of two hundred thousand (200,0(X)) tons of 
the kind and quality recjuired and used by the military forces of the 
United States in the manufacture of ordnance (and for other mili¬ 
tary purposes) and required by the United States of America in 
its conflict and war with the Empire of (iermany and other European 
forces. 

V 

That the exijrencies of said war on the part of the United States 

and its successful conduct thereof, amongst other thin^rs, required a 

daily increase for ultimate deliverv to the Ignited States of America 

by the said Crimora Manpinese Corporation from its then daily 

capacity of ten tons daily to one hundred tons daily, and thereby and 

therein the said Crimora Manpinese Corporation was stimulated, 

ordered, and directed bv the United States of America to increase its 

production of said manganese from ten tons daily to one hundred 

tons daily for ultimate deliverv to the United States: and thereon 
• * / 

this plaintiff was stimulated by the Unit 'd States of America 
3 to aid in all ways the said Crimora Manganese Corporation 
in said stimulated operation and production; and under said 
stimulation, and not otherwise and for no other jiurpose, the said 
Crimora Manganese Corporation j)roceeded to do and did so do at 
its own expense and cost, and delivered its output of one hundred 
tons of manminese daily for ultimate deliverv to and for the mili- 
tary forces of the United States of America, and continued so to do 
until armistice dav, when the United States of America refused to 
take, accept, or pay for the continued output and delivery by the 
plaintiff, at a total net loss to said Crimora I^Ianganese Corporation 
of $487,032.69, independent of ore depletion and interest on said 
amount since armistice dav. 

VI 

That at the date of said stimulation the United States of America 
promised and agi*eed with said Crimora Manganese Corporation as 
part consideration for said stimulation, and with this plaintiff, to 
protect and maintain the then-agreed price of manganese from the 
date of peace between the United States of America and its foes and 
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for a p)eriod of two years thereafter, and on which agreement the 
said Crimora Manganese Corporation and this plaintiff relied under 
said stimulation; but notwithstanding said promise and agree¬ 
ment on their part, the United States of America neglected and re¬ 
fused and did neglect and refuse to the damage and prejudice of 
said Crimora Manganese Corporation and of this plaintiff. 

VII 

That lieretofore and subsequent to armistice day, the Congress of 
the United States, by act and amendments thereto duly ap- 

4 proved by the President of the United States of America, 
made an unlimited appropriation of public funds for the pay¬ 
ment, compensation, and reimbursement of citizens of the United 
States of net losses occasioned by the stimulation of such persons in a 
legitimate attempt made in good faith in the production of manga¬ 
nese for such purposes as aforesaid: and said act and amendments 
directed tlie Secretary of the Interior to adjust, liquidate, and law¬ 
fully pay adjudicated net losses so incurred; and thereon the said 
Crimora Manganese Corporation, in the manner and form directed 
by the Secretary of the Interior, j>repared and presented to the Sec¬ 
retary of the Interior, with the so recjuired and directed proof of the 
same, an itemized list of each and every said net loss, and the cor¬ 
rectness, justness, and legality of the same were not thereafter con¬ 
troverted, challenged, or disputed by the Secretary of the Interior, 
but in each instance the items thereof were duly examined and ap¬ 
proved by the auditors of the Department of the Interior, and after 
such examination and ajiproval were duly returned to the defendant 
and the same are now in his possession, and this plaintiff hereby re¬ 
fers to and makes the same a part of this bill of complaint, the same 
l)eing too lengthy to incorporate or set out herein; that if the said 
defendant had not, as he did, in each instance, arbitrarily, capri¬ 
ciously, and with attending abuse of discretion in each instance, re¬ 
ject and refuse to approve each and every of said items, the award to 
which the said corporation is entitled would have jiassed to the 
treasury of plaintiff in due time. 

That on or about the 24th day of March, 1925, the said defendant, 
acting arbitrarily, capriciously, illegally, and abusing his dis- 

5 cretion therein, and against the law and the fact in each in¬ 
stance, awarded said Crimora Manganese Corporation what 

he termed ‘‘ a lump sum ” of about $14,()(X1, all of which was to the 
damage and prejudice of this plaintiff as is hereinafter set out. 

That a copy of said decision and award is annexed hereto marked 
“ Exhibit A, and is hereb}’^ referred to and made a part of this bill 
of complaint. 

Further, that plaintiff hereby refers to the entire record of said 
proceeding and makes the same a part of this bill of complaint, the 
same being of great length and too extensive to set out in this bill of 
complaint. 
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That tlie decision of said Secretary defendant was an abuse of 
discretion and also arbitrary and capricious in these (amonjjst other 
things) : 

(a) In deducting from the claim of Chimora Manganese Corpora¬ 
tion and chai ^rin^ same as a tlebit tlie so-called in said record “ The 
Marshall item *' of $170,00^).()(). 

(b) In deducting from said claim and char^inir ("rimora Man¬ 
ganese (’orporation as a debit the amount of values of ^ross deliv¬ 
eries of manganese to the Cnited Stales, namely about $J)(M)()0.0(), 
without crediting said corporation with the cost of the production 
ami delivery of same, which was a sum in excess of the <ri’oss value 
or of the amount realized therefrom. 

(d) In charjrin^ said corporation with the salvajxe value of its own 
lands. 

(e) In refusing to allow and award said corporation its net oper¬ 
ating loss from April 2(), l‘.)17, to Mav 1. li>lM—namely, the sum of 

$Gli>0G.15. 

6 (f) In refusinjr to allow said corporation the net lo.ss of 

$lbr>,8G1.2P occasioned by the cost of necessai v equipment. 

(fr) In refusin«r to allow said corporation the followinjr audited 
sundry lo.s.ses, namely, d(‘ferred charges, S17,7()G.r)S; boml interest, 
$20,0()0.(Mt; Philadelphia necessary (‘Xj)ense, 7..‘)!>: and Boston 


necessa ry ex|)(*nse. 

(h) In ladu^iiiir to allow said coiporation necessary construction 
and mining machinery, 5>174.()oO..‘i2. 

That in addition to liein^ aibitiarv, capricious, and an abuse of 
discretion in each and eveiy instance, said decision was compiled and 
attended by errois of law in the followin»r ])articulars: 

1. The holdin^r that the ilefendant was the law and the fad in each 
instance and that the remeilial act vested him with an absolute per¬ 
sonal discretion to decide the law or the fact as he saw lit, re<rardless 
of the law or the fact in any instance. 

2. In holding that the (’on^ress had delepUed him such personal 
discretion, and in holding that the ('on^ress had dele<rate(l him such 
personal discretion, and that the Supreme Court of the United 
States had so decided in the Hives ca.se. 

th In delepitin^ to incompetent assi.stants the ri^ht to exercise 
such claimed jiersonal di.scretion on his part. 

4. In holding the remeilial act precluded him from holding other¬ 
wise than as he did in each instance. 

5. In delepitinjr. as he did, the determination of fact and decision 

of law in each instance to a subordinate layman official un- 
7 vei’sed in the law and uninformed in the rules of business or 
cu.stom relating to the subject matter; and further in ratifyin^j 
the determinations of fact and decisions of law without personal 
knowled<;e or per.sonal examination of the same. 

That .said decision was and is an error of law in each and every 
particular contrary to the text and spirit of said remedial act, and 
contiscatinjr thereby the rights of .said corporation and denying to 
it and plaintiff the rifrht.s, remedies, and awards accruing under 
said remedial act, and thereby erroneously, illegally, arbitrarily, 
and capriciously causing a lo.s.s and damage to said corporation and 
to plaintiff of approximately $l,r)00,(X)0.00, and without any le^al 
or equitable interest therefor. 
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VIII 

Tliat on ai^niistice day tlie said j)ropert 3 ^ of said Criniora Man- 
pincse Corporation, real and personal, ceased to be of any value 
to said Criniora Man<ranese Corporation, and said condition con¬ 
tinues and will continue, except what divers pieces of personal prop¬ 
erty would brin^ then or now as scraj), and not in excess of ten 
thousand dollars ($1(),()(K).()0). 

IX 


(a) 1 hat at the date of said stimulation the (himora Manpinese 
('orporation had a capital stock issue of about four thousand (4,000) 
shart*s of the par value of one hundml dollars ($1(K).00) each, and 
had outstanding indebtedness evidenced by niort<j:a<xe bonds to the 
extent of $r>00.0(*(), secured by a nioi’t^aiie on all its properties; and 
at said time was hopelessly bankrupt and insolvent and 
S without credit sidlicient to raise in tiie usual manner and 


custom of the trade, or otluu’wise, suHicient funds for the pur¬ 
pose of complyinir with said stimulation or with the mininir oper¬ 
ation contemj)lated and necessaiily madt* essentijil by reason of such 
stimulation on the part of the I'niled States: that the owners and 
holders of said mort^ajie bonds, then due and in default both as 
to principal ami inlei'e.>t. were thieatenin^r to foreclose the mort- 
^a^e securimj: the payment of said bonds and covering all the ])rop- 
erties. real and j)ersonal, of said stimulated corj)oration: and accord¬ 
ingly this plaintitf. which had also been stimulat<*tl about tlie same 
time by the Cnited States to deliver to the Cnited States all j)os- 
sible maiiiranese that could la* produced by it, and realizing the 
exiirencv and the necessity foi- puttinir the sjiid Crimora Manganese 
Corj)oration in a ))hysical condition essential to the production of 
10<) tons of manganese oie daily as najuired by the (ifovernment, 
and at the instance and re<|uest of the said Crimora Manpinese 
(\)ri)oralion. undtu- the stimulation of the Cnited States of America, 


did purchase of the stockholders of said 


Crimora 


Manganese Cor- 


poration the major issue of its issued stock and which constituted 
control at a cost to this plaintitf of S4(l(l.()()(): and also and at the 


same time and 


under the same circumstances, and at the instance 


and recpiest of the (’rimora Manganese (Corporation and under said 
stimuhttion of the Cnited States of America, did purchase the 
bonds which were outstandin;! apiinst the property of the said 
(Crimora Man«j:anese (’orporation ai a cost of $r)()(),(K)(); all of which 
was necessary and essential for the ])urposes of the stimula- 
p tion of the said ('rimora Manganese ('or))oration by the 
Cnited States, and essential amt necessary to the increased 
production of ore, and without which the (Crimora would be un¬ 
able to produce any ore at all, as it was financially unable at said 
time to even produce and refine its maximum production out})tit of 
ten tons daily. 

(b) That such |)urchase was so made as aforesaid and for the 
purposes aforesaid also at the recpiest of the officials of the United . 
States whose duty it was to increase the production of man^^anese, 
and with their knowledge, acquiescence and consent and by and 
under the stimulation of the Cnited States of America. 
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(c) That at the time of the purchase of the said stock and bonds 
of the Crimora ^lan^anese Corporation as aforesaid, the said 
Crimora Manganese (Corporation promised and agreed with this 
plaintiff that it would subsequently repay to this plaintiff the 
amounts of such purchase of such stock and bonds out of the pro¬ 
ceeds of the minin«r operation as aforesaid, and it was for the sole 
purpose of enablin«r the said Crimora Manganese Cori)oration to 
comply with the stimulating^ demand of the United States of 
America that said purchases were made as aforesaid of said stocks 
and bonds, and not otherwise, and was not a s)>eculative enterprise 
on the part of said corporation or of plaintiff. 

(d) 'Fhat the ])urchase l)ein<r made of said stocks and bonds, the 
Crimora Mantranese Corporation was enabled, solely by reason 
theieof and not otherwise, to reorpinize its affairs witli the election 
of competent directors, otHcers, and workinjr forces, and thereby was 
enable(l to finance itself so that it was enabled to comply with the 

recjuireinents of said stimulation and to increase and deliver 
10 the increased output up to 1(M) tons daily to this j)laintitf, who 

in turn tinned over said pioduction to the United States of 
America, said manganese bein^ essential to the re(|uirements of 
the United States for war purposes in the conflict then existin/^ be¬ 
tween the United States of America and the Empire of (lermany 
and other hostile European forces actinir in conjunction with the 
said Empire of (lermany. 

(e) That no part of the said moneys so expended by this ])lain- 
tiff in the necessary and essential purchase of the stock and bonds 
of the Crimora Maniranese Corporation has ever been lepaid, and 
the said (’rimora Manganese C'orporation is now bankrupt and has 
l)een so since armistice day, and has no assets in excess of the value 
of ten thousand dollars (>^10,noo.(Hj) : that thereby this plaintiff has 
suffered a total loss of the amount of moneys so expended in the 
said puichase of the stock and bonds of the C’rimora Manpinese 
(\)rporation for the purpose* and under the circumstance above stated. 


X 

d'hat heretofore and subsequent to armistice day the Conj^ress 
of the United States, by act duly approved by the President of the 
United States, made an unlimited appro})riation of the pulilic funds 
for the payment and compensation of all citizens of the United 
States of net losses occasioned by the .stimulation of such persons in 
the production of manganese ore for such purposes as aforesaid, and 
.said act and its subsequent approved amenilments directed the Secre¬ 
tary of the Interior to adju.st, licpiidate, and i)ay net los.ses .so in¬ 
curred and to reimburse such pei’sons such net los.ses. and to lawfully 
pay adjudicated claims; and thereupon this plaintiff, in the 
11 form and manner of procedui*e directed by the Secretary of 
the Interior, prepared and presented to .‘^aid Secretary oi the 
Interior an itemized statement of the items of its net los.ses so oc¬ 
casioned as afore.'^aid; and that each and every item was ju.st and 
true and proven in each instance in the manner, method, and form of 
procedure directed by the Secretary of the Interior, and the cor¬ 
rectness of the same in quality and quantity were in no instance 
controverted, disputed, and disproven by the Secretary of the In- 
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terior. but in each instance each item was examined in detail by 
officers of the United States chared with the public duty to examine 
and approve or disapprove the items of net losses as directed and con¬ 
trolled wholly by the defendant, and the same were audited and 
o))proved by said auditors as the net losses lawfully suffered by this 
plaintiff in said operation under such stimulation, and the full and 
complete record of the same is now in the possession and under the 
sole control of the defendant, and plaintiff hereby refers to the same 
and makes the same a part of this bill of complaint. 

XI 

'Fhat thereafter the said defendant under and in such proceeding; 
made a partial award to ])laintiff of $or),ClC>.37, which was paid, and 
therein and thereafter and on the 24th day of March, 1925, the said 
Secietarv defendant, wholly in the adverse face of the proven and 
undis))uted record, and wholly disregarding same, and wholly dis¬ 
regarding his directed proofs of the same, and wholly without juris¬ 
diction and wholly in excess of his jurisdiction, and erroneously as 
a mattei’ of law. and wholly refusing to consider and adjudicate the 
same, dismissed the application of the plaintiff for further 

12 award, which said action was grossly arbitrary, capricious, 
and an abuse of his said dis(‘retion in each and every detail 

thereof as herein detailed and stated and in detail as follows: 

(a) In holding the claim of this plaintiff for cost of said pur- 
<*hase of said bonds was not a valid claim under said act, and that 
under said act the defendant was precluded from awarding the 
same or any part thereof to })1 a intiff. 

(b) In holding similarly concerning the purchase of said stock 
by plaintitf. 

(c) In awarding plaintiff nothing. 

(d) In deducting from the award to Crimora Manganese Cor¬ 
poration the amount previously awarded to plaintiff under its claim 
herein, and that said deduction was arbitrary, capricious, wilful, 
without legal or equitable basis, and an abuse of discretion. 

XII 

'Fhat the defendant Secretary in such decision erroneously de¬ 
cided that the said act of Congress precluded him from taking into 
considefation the claim of plaintiff for compensation under said 
remedial act and precluded him from awarding plaintiff the full 
amount of his said losses, which said erroneous conclusion of the 
law was also wholly arbitrary, capricious, and an abuse of the dis¬ 
cretion vested in him bv the said remedial act of Congress in the 
consideration of said claim an<l .said adjudication. 

% 

VIII 

That attached hereto, marked Exhibit A,” and which plaintiff 
hereby refers to and makes the same a part of this bill of com¬ 
plaint, is a copy of the said decision of the said Secretary 

13 defendant in his disposition of said matter, which is arbi¬ 
trary and capricious and an abuse of discretion in each and 

every detail thereof. 
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XIV 

That plaintitr has exhausted the procedure of the Secretary of 
tlie Interior in said ])roceedin<r, and has no remedy at law. 
Wherefore, plaintitl prays decree as follows: 

I 


That a mandatory injunction issue herein directed to the defend¬ 
ant in‘manner following: 

(a) Directinjr an award to the plaintitf for the total amount of 
the net lossi‘s as proven and undisputed, and for the amount^ of the 
purchase of said stock and hoinls, to^ethei* with interest thereon 
from the date of said ourchase. 

(b) That the defendant he enjoined fiom lefusin^ to award tlie 
relief so })rayed above. 

(c) That the plaintitf have such other and furthiu* relief ami 
decree as may be e<juitable an<l just. 

(d) Further, that the defendant be re<juired to produce her(‘in 
the whole and complete record of said claim, with its itenc'' of net 
losses, top‘ther with the proofs of the same. top*ther with th(‘ dis¬ 
position made of each item by the defendatU. to<r(‘tlH*r with his 
reasons therefor in each instance of (‘ach item: ami further tlcat it 
be ordere<l that the same be dej>osited with the auditor of this eourt, 
and that this plaintitf have such other ami furtiier order and decree 
as may be (‘(juitable and just. 

Kn.ui'M) Hi ifKi:. 

•Iknkv K. IIaiumman. 

Affo/’n(\»/s for r/oinfiff. 


14 Fniii:!) Staiks ( K Amkiuca. 

I*}strirf of ('ithmAthi . .S.V.* 

Edmund Ilurke, bein^ duly sworn, deposes and says: 

That he is one of the attorneys for the plaintitf herein: that he 
has read the forejroinir complaint anil knows the contents thereof; 
that he verily believes the same to be true: that the plaintilf is a 
nonresident of the District of ('olumbia. 

EdmcM) Hchke. 

Subscribed and sworn to before me this »”>Dth dav <»f March. ID'Jo. 

[seal.] Francis L. Xei bkck, 

X of a rtf I). (X 

dMF 

Exhibit .1 

d.B/OMR ;V*-M/‘2r>. 

In re Fnited Chemical and Industrial Companies and Crimora 
Manpme.se Corporation. 

Claims 740 and 741. 

War minerals relief act. 

Manpinese. 

Althoti^h submitted se|)ai*ately, these claims have had joint con¬ 
sideration bv examiners and the former commission. The United 
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Chemical and Industrial Companies was the holding corporation, 

furnishing; the capital, after May 1, but the operations 

IT) were conducted under the name of the Crimora Company. 

The former commission, on November bl, 1920, recommended 

that an award of $7().(>ir).87 be made to the (himora and that no 

award be made to the Cnite<l Chemicals, on the jrround that the 

former was the operator and, therefore, the proper claimant, while 

the lattei- occupied the position of a stockholder in the claimant 

company, and in that sense was an employee and not an o|)erator. 

Secretaiv Pavne. on the advice of Mr. Lamre and Mr. Mahaffie, 

on November »J0. 1920, inter])reted the award, <rrantin<r $“>0,50*1.20 

to the United (diemicals Company and $20,110.17 to the (h’imora. 

Mi*. Mahaflie, in a memorandum for Secretarv Pavne, stated that 

« • 

the division of the award over the heads of the commi.'ssion was 
takinsr considerable liberty with both law and practice, but that 
it was in the interest of sulistantial justice. 

In tlie application for rehearing (*laimant and his counsel allege 
that the foriiKU* adjustment was a compromise pure and simple; 
that it was a lump-sum adjustment in which the major items of 
the claim wi*ri‘ cr)nsidered and that it was not considered in such 
detnil as app(‘ars in th(‘ foi*mer comniission*s written decision in the 
(*laim. 


On examination of th(‘ recoi'd it is found that the foi*mer com- 
mi.ssion. in its adjustnumt. deducted as receipts an item of ;sl70,()()() 
lepresentinir a loan made to the (’rimora by one Marshall, on the 
irround that the (‘ntir(‘ amount of tlu* loan had been for^nven in 
consideration of tlu* cancellation of an ore contract which Marshall 
had entei-ed into with claimant and which he did not desire to carry 
out when tlu* armistice d(*stroyed the ore* mai’ket. ('laimant now 
contends that this item should have been admitted, 
it) In this rc'view the deduction of the $170.00().0() is held to 


have been propel*, and it will not now be admitted. The 
history of the $170,900 tiansaction is clear. On A])i*il MO, 191S, an 
a<;reement in writing was entered into between the (^rimora Man¬ 
ganese C\>r[)oration and Edward E. Mai*shall. of Philadel])hia, 
wherein Marshall agreed to purchase the entire out))ut of Crimora 
to and including June MO, 1919. By an agreement dated December 
12, 1918. between (h*imora Manganese Corporation and Edward E. 
Mar.shall. of Philadelphia, Marshall was forever released and dis¬ 
charged from, the contra(*t of purchase' of April MO, 1918, in con¬ 
sideration of ids surrender to Crimora of $120,000.00 in notes held 


by him of Crimora and in further consideration of $50,000.00 cash 
to be paid by Marshall to Crimora. The instrument, denominated 
by the j)arties themselves as a “ release,’’ is veiw broad and com¬ 
prehensive. It appears from the entire record that the $50,000.00 
to be advanced by Marshall, and which appears to have been paid 
by Marshall, was used by Crimora in the cancellation of certain 
oblipitions. There is nothin*; contained in the written release 
promising repayment of this sum of $50,000.00, or any part thereof, 
to Marshall by Crimora or by any other person or corporation, and, 
so far as the written release is concerned, the sum of $50,000.00 in 
cash to be paid by Marshall was as much of a consideration for the 
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execution of thut instrument releasinfr him from his obligation to 
buy ore as was his surrender and cancellation of the $120,000.00 
of notes held bv him of Crimora. 

It does appear, however, from different parts of the record (but 
not in the release agreement) that Whetstone promised to repay 
17 Marshall this sum of $r)(),(M)().(K), and this obligation on the 
part of Whetstone to repay Marshall was subsecjuently taken 
over by the United Chemical and Industrial Companies, and the 
United (diemical and Industrial C'ompanies in some way or manner 
became obligated to repay the sum of $.■)(),(M)0,0() to Marshall. The 
United (diemical and Industrial Companies owned aj)proximately 
89 per cent of the stock of Ciimora .Manganese Cori)oration and 
also about SO per cent of the outstanding bonds of the Crimora 
Mangane.se ('orporation. So. clearly, the United Chemical and 
Industrial (Companies, owning approximately SO ))er cent of the 
stock of (^rimora and having ac(juiied. in an ellort to prevent fore¬ 
closure by bondholders, SO ])er cent of the outstanding bonds, became 
in a way a holding corporation and inlluenced wholly and directed 
the operations of Crimora. but Crimora was a .separate entity. It 
was a corporation and ojierated as a separate entity. So, if, the 
United ('hemical and Industrial Companies, for rea.sons of its own, 
and no doubt for legitimate and jiroper rea.sons, became obligated to 
Marshall to repay to him the $,‘)().0()t).(M) that he ])aid ('riinora as 
a part of the consideration for the cancellation of the ore-buying 
contract, that obligation was one moving between the Chemical 
Company and Marshall. Chimora was not and is not legally 
obligate<l to repay the $r)().0()().(M). The $r)0.(M)0.()0 paid by Marshall 
to (’rimora created no obligation <ui (h’imora's })art to repay any 
part of it because it was a part of the considei*ation for the can¬ 
cellation of a contract of ore buying entered into betwcaui Marshall 
and Crimora. In its operations the Chemical Com})any was not in 
the mining business, although interested in tlu* suc'a'ss of the 
mining biisine.ss, because its luonev was iin(*sted in the stock 
18 and bonds of ('rimora: it .stood as a creditor, of (’rimora, 
assisting (’rimora Hnancially to engage in the mining busi- 
ne.ss. A creditor is not entitled to recovei* los.se.s for monev advanced 
to the mining oj)eratoi’. There being no legal obligatioii on the 
part of the Crimora to lepay the United (’bemical. or to repay 
Marshall, or to repay any corporation, company, or individual, the 
$l70,0tK).(K) is not an admissible item in this claim. 

The process by which the former commission, in conference with 
claimant's couns<‘l, fixed $7(j.(d().^>7 as fair and ecpiitable compensa¬ 
tion for losses sustained by this claimant, has had thorough con¬ 
sideration in this review. The adjustment, in the main, is found 
to have done full ju.stice to claimant on the record. The omission 
or lack of consideration of some small items in a lump-sum compro¬ 
mise was to be expected, and in order now to take care of these 
and to make more certain that claimant shall receive all to which 
in justice and equity he is entitled the former award is increased 
in the sum of $14,4b7.tH). 

The present award is made after a full consideration of the entire 
record of the claim of the Crimora Manganese Corporation and 


HUBERT WORK VS. UNITED CHEMICAL A INDUSTRIAL COS. 11 


of the entire record of the claim of the United Chemical and In¬ 
dustrial Companies, and after several oral hearings held with refer¬ 
ence to each of the claims of the said claimants. 

The entire claim of Crimora Manganese Conjoration and the en¬ 
tire claim of United .Chemical and Industrial Companies have been 
severally and separately reviewed, discussed, and argued by counsel 
for said claimants at thesis hearings in addition to the presentation 
of each claim in written briefs tiled and made a part of the record 
in each claim. No factor or element of the entire claim of 

19 the Crimora Manganese Corporation, and no factor or ele¬ 
ment of the entire claim of the United Chemical and Indus¬ 
trial Companies, has l)een omitted from the present review^ and 
consideration of the records of said claims, and after a full consid¬ 
eration of each and every element and factor entering into or in any 
way or manner connected with the said claims, and with each of the 
said claims, and after a complete review of the entire record of each 
of said claims, and after the weighing of all the arguments of coun¬ 
sel, both written and oral, on each and both of said claims, by the 
Secretarv of the Interior, the Secretary of the Interior now deter- 
mines that an adjustment and payment of $14,467.00 to the Crimora 
Manganese Corporation, in addition to the award heretofore made 
and paid to Crimora Manganese Corjioration and United Chemical 
and Industrial Comj)anies, is a just, eipiitable, and complete settle¬ 
ment of the claim oi the Crimora Manganese Corporation, and that 
nothing is due, and no additional sum or award should be made to 
the United Chemical and Industrial Companies. 

In the above claims under the war minerals relief act of March 2, 
1919, section 5 (40 Stat. 1274), as amended, after due consideration 
of the record, a net loss is found in the sum of $14,467.00 to the 
Crimora Manganese Corporation, and no additional loss is found 
and no additional award is made to the United Chemical and Indus¬ 
trial Companies. 

20 Motion to dismiss 

Filed May 21, 1925 

******* 

Comes now the defendant in the above-entitled suit and moves 
to dismiss the bill of complaint herein filed on the following 
grounds: 

1. That the bill fails to state a case entitling plaintiff to the 
relief sought or to any relief in equity. 

2. That the subject matter of the bill presents questions within 
the e.xclusive jurisdiction of the defendant to decide under the 
provisions of the act of March 2, 1919, and amendatory legislation, 
and that the court is without jurisdiction to review the decision 
of the defendant so made in the exercise of his jurisdiction. 

3. That as appears on the face of the bill and exhibits thereto 
the defendant took full jurisdiction over plaintiff’s claim and con¬ 
sidered each and every element therein or factor thereof; and 
after full hearing and due consideration of the evidence and the 
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law applicable thereunto, and in the exercise of his judgment 
and discretion, havin<r been fully advised in the premises, found 
and adjudged the amount of plaintiff's net loss deemed by him 
to lie just and equitable in the adjustment of said net loss, and 
made (hie award of said amount to the plaintiff. 

4. That the licpiidation, adjustment, and payments of net losses 

under the authority of the act of March 2, and amendatorv 

• » 

le<;islation involve the administration of an act of gratuity on the 
part of the Tnited States and that award and payments can be 
made only in accord with the terms of said act and by the Secretary 
of the Interior: the courts having no jurisdiction under 
21 said acts to adjudge the validity of any claim, or parts 
thereof, or to determine elements or facts in the making 
of an award, or to determine the propriety or the amount of any 
award. 

5. That the Ignited States, which has not in this Ixdialf consented 
to be sued, is an indispensable party, in whose absence the suit can 
not proceed. 

Hi HKRT Work, 
Secretary of the Interior. 

Hy his attorney: 

C . Edw ard Wrioiit. 


Order denying motion, 

Filed Octolnu’ bi, 1025 

« * « ♦ 4 , # 

The above-nani(*d defendant havin^T moved to dismiss the bill 
of complaint herein, and the same havinjr Ln'en duly heard, con¬ 
sidered and denied, with leave to the defendant to answer, and 
the defendant having; appeared in open court by his attorney, 
O. H. (iraves, Escp, and elected not to answer the bill of complaint 
but to stand on his motion to dismiss the same and prayed appeal 
from said order and decision, it is. 

Ordered that said motion to dismiss said bill of complaint lie 
and the same is hereby denied and appeal allowed by the defend¬ 
ant to the court of appeals of the District of C'olumbia without 
bond, the defendant in opei] court having noted an appeal from 
the fore^oinjr order of court, the same is hereby allowed and 
22 further action by this court is stayed until the determination 
of said appeal. 

William Hitz, 

Justice of the Supreme Court 

of the District of Columbia. 

Oct. 13, 1925. 

O. K.: 

Edmund Burke 
O. H. Graves. 
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Assignment of errors 
Filed October 28, 1925 

♦ ♦ « 

The defendant shows to the court that errors have been committed 
in the above-entitled case in the following, to wit: 

1. The court erred in failinjr to hold that the bill of complaint as 
amended does not state the cause of action. 

2. The court erred in failin’^ to hold and decide that under sec¬ 
tion 5 of the Dent Act (40 Stat. 1272), the defendant Secretary of 
the Interior was vested with sole jurisdiction to hear plaintiff’s 
claim and to make award thereunder as he shall determine to be 
just and ecpiitable, and when so made, such award is conclusive and 
final. 

ih The court erred in failing to hold that it has no power to 
review the action of the Secretary of the Interior in making an 
award under the Dent Act. 

4. The court erred in failing to hold that it cannot assume jurisdic¬ 
tion over the subject matter in litigation in the absence of indis¬ 
pensable parties defendant. 

23 5. The court erred in ov^erruling defendant’s motion to 

dismiss the bill of complaint as amended. 

Defendant therefore prays that the action of the Supreme Court 
of the District of Columbia be reversed. 

O. H. Graves, 
Attorney for Defendant. 

Designation of record 

Filed October 28, 1925 

« 41 * « 4t « 

The defendant having j)erfected an appeal herein to the Court 
of Appeals of the District of Columbia on the 27th day of October, 
1925, hereby requests the clerk of the Supreme Court of the District 
of Columbia to prepare at defendan’t expense a transcript of the 
record of appeal, including therein the following papers and pro¬ 
ceedings, namely: 

1. The bill of complaint as amended. 

2. Motion to dismiss. 

3. Order overruling motion to dismiss. 

4. Assignment of errors. 

5. This designation. 

O. H. Graves, 
Attorney for Defendant. 

Service acknowledged October 27th, 1925. 

Henry R. Harriman, 
Attorney for Plaintiff. 
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24 Supreme Court of the District of Columbia 


United States of A^ikrh'a, 

Pisfricf of ('ohunhia^ its: 

I, Frank E. C'unnin^ham, clerk of the Supreme Court of the 
District of C’olumbia, hereby certify the fore<roin^ pa^es numbered 
from 1 to 2o, both inclusive, to be a true and correct transcript of 
fhe record, accordinjx to directions of the counsel heroin filed, copy 
of which is made part of this transcript, in cause Xo. 4.‘1871) in 
equity, wherein United Chemical c'c Industrial C’ompanies is plain¬ 
tiff and Hubert Work, as Secretary of the Interior, is defendant, 
as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe mv name and affix the 
seal of said court at the city of Washin<rton, in said District, tliis 
20th (lav of January, 102(). 

ft ft 

[seal.] Frank E. Cunnincuiam, 

('Jerk. 

Hy Chas. H. ( 'OFLIN, 

Clerk. 


[Indorsement on cover:] District of ('olumbia Supreme C\)urt. 
Xo. 4441. Hubert Work, as Secretary of the Interior, appellant, vs. 
ITnited C'hemical & Industrial Comj)anies. C’ourt of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 2J, 1020. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1926 


No. 4440 

Hubert Work as Secretary of the Interior, 

Appellant 

V, 

Crimora Manganese Corporation 


THE facts 

This appeal is brought by the Secretary of the 
Interior that the action of the District Supreme 
Court in overruling his motion to dismiss the bill 
of comi^laint may be reviewed for error. 

The claim of appellee was filed with the Secre¬ 
tary of the Interior for allowance under Section 5 
of the Dent Act. (March 2, 1919, 40 Stat. 1272.) 

The claim was duly examined by that officer, 
audited, and the testimony presented by claimant 
was heard and considered together with extended 
argument of counsel; rehearing granted, and ac¬ 
count re-audited. 

The testimony was carefully scrutinized, the ac¬ 
count analyzed as to each and every detail thereof, 

( 1 ) 


the conditions and circumstances under which its 
various items were incurred, together with the law 
under which appellant was vested with authority 
in the premises, were thoroughly considered; and 
appellant, acting under the law in the perfonnance 
of his official duties, in the full exercise of the judg¬ 
ment and discretion reposed in him by said Dent 
Act, made the adjustment and findings set out as 
Exhibits A and B to the bill of complaint, in good 
faith, awarding to claimant on ctu-tain items the 
sum of $34,570.17 and denying award upon all 
other items of its claim. Claimant was demanding 
the sum of $507,000.00, which was increased from 
time to time during the pendency of the claim until 
it reached much largcu- proportions. AVith the 
amount so awarded, claimant was not satisfied and 
sought to compel the Secretary, by mandatory in¬ 
junction of the District Supreme Court, to allow 
ceilain specific sums already considered and de¬ 
ducted. 

It will b(‘ noted that the bill of complaint prays 
a mandatory injunction, addressed to the Secre¬ 
tary of the Interior: 

((() Directing an award of the total 
amount claimed by plaintiff to have been 
“proven.” 

{!)) Enjoining deduction of certain items 
disallowed by the Secretarv. 

(c) Enjoining the deduction of the spe¬ 
cific item of $170,000.00. 
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{d) Directing the Secretary to produce 
the entire record for the use of the court, 
together with a full explanation of why he 
allowed or disallowed each item of the claim. 

The Secretary filed his motion to dismiss the bill 
(Tr. p. 13), which was overruled by the court with¬ 
out filing an opinion (Tr. p. 14). From this action 
of the court the Secretary brings this appeal. 

ASSIGNMENTS OF EBROB 

Five grounds are sot out. (Tr. p. 14.) Inas¬ 
much as the first four are component parts of the 
general error, all will be discussed under Assign¬ 
ment No. 5, viz: “ The Court erred in overruling 
defendant’s motion to dismiss the bill of complaint 
as amended. ’ ’ 

ARGUMENT 

Claimants for unliquidated damages invariably 
inflate their claims. Custom and experience in a 
great measure have been the basis of such proce¬ 
dure. The old saying “Ask and ye shall receive” 
has been contorted into “Demand much, or ye may 
not get enough. ” In this instance, as in most others 
arising under the Dent Act, claimant is demanding 
abundantly. In passing that act the Congress evi¬ 
dent! v realized the stimulus for exhoi4)itant de- 

•r 

mands upon the appropriation, and the necessity for 
vesting discretion in some executive to conserve it 
to the end that the many deserving patriots might 
participate, rather than permit it to be monopolized 
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by the undeserving and greedy few. The Secretary 
of the Interior was therefore designated as the Con¬ 
gressional agent to make awards thereunder, and 
his disposition of all claims was made “conclusive 
and final, by the specific language of the act. 

“ Stimulation ” is a frequently used temi in con¬ 
nection with claims for awards under the Dent Act. 
In its Websterian sense it means “to arouse,” and 
as applied to war minerals relates to the patriotic 
pei'suasion used dunng the war period to arouse 
producers of the certain needed minerals to inten¬ 
sify their noimal output because of increased gov¬ 
ernmental requirements. Many concerns, including 
the claimants, made greater efforts to meet the sit¬ 
uation, because of this crisis, in the utmost of good 
faith and patriotic zeal and to the extent of their 
respective abilities. Such efforts, directly or in¬ 
directly, resulted in financial losses which, in the 
absence of govenimental infiuences and not \Wthin 
the scope of the act, are losses for which, unfor¬ 
tunately, the concerns c<in not be reimbursed. But 
the passing of the Dent Act, appropriating 
$8,500,000 to be awarded to those who so responded, 
has been one of the most sui-prising sources of 
“stimulated” effoii: to be found in legislative his¬ 
tory. This statement is entirely impersonal and 
merely suggests the great temptation to claim¬ 
ants for the energetic exercise of expert account¬ 
ancy and the obvious resultant necessity for again 
placing on guard a “watch dog of the Treasury.” 
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A further characteristic of the Dent Act is that 
the entire award is purely a gratuity based upon 
equitable and moral considerations. No vested 
rights are involved. The Congress sought to re¬ 
lieve a situation wholly the aftermath of the World 
War. There was no financial responsibility rest^ 
ing upon the Government to do so. Those individ¬ 
uals and corporations who responded to “stimula¬ 
tion” were well aware of the probable outcome 
when they began to “ speed up ” their produc¬ 
tion—knew that additional outlay might mean 
financial loss. They also knew that if the war con¬ 
tinued long enough the requirements of the Gov¬ 
ernment would make them wealthy, so they took a 
chance, in no sense anticipating governmental 
financial relief in case of loss, but in every instance 
expecting the l ising market to continue to provide 
ample returns to compensate them for the enhanced 
outlay. 

Therefore, at the outset the claimant is con¬ 
fronted with the fact that it has no vested right in 
or legal claim to the appropriation; that whatever 
sum it receives comes to it purely as a gratuity, 
and that the Congress making the appropriation 
has designated its own agency to make the award, 
leaving the details thereof, the procedure, and the 
discretion, wholly to the Secretary of the Interior, 
reposing no right of appeal in the coui*ts. 

Under the error assigned the following proposi¬ 
tions are presented: 
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1. No claimant has any vested right in, or legal 
claim to the approi)riation made by the Dent Act. 
The allowance of anv item of the claim filed be- 
comes no j)recedent for the allowance of another 
item. Whatever the amount of the award, it is 
purely a gratuity. 

2. Congress in designating the Secretary of the 
Interior as the medium for distribution of this 
fund, made no provision for a review of his award 
by the coui’ts, but si)ecifically enacted “ that the de¬ 
cision of the Secretarv shall be conclusive and 
final.” 

3. The ])resence of the United States as a party 
defendant is indispensable to the granting of the 
relief prayed for in the bill. 

FIRST PROPOSITION 

No eiaiiiiaiit lias aii.v vested rii^lit in, or legal claim to, 
the appropriatitni made h.v the Dent Act. The allow¬ 
ance of any item of the claim Hied becomes no prect^- 
dent for the allowance of another item. Whatever 
the amount of the award, it is purely a gratuity 

TIh* (lovernment through the Congress has 
placed itsedf in the p(*sition of a lienefactor, or, 
in other words, has voluntarilv assumed—not to 
pay oft in full, but, as the title of the Dent Act in¬ 
dicates—” To provide relief in (nses of contracts 
connected tvifh the jtroserntion of the war, and for 
other piirjposcs/* No obligation has been incurred 
by the Covermnent and no right has been vested 
in any individual, firm, or corporation, to any por¬ 
tion of the funds appropriated. The “ relief ” or 


gratuity is based only on equitable and moral con¬ 
siderations. 

Work V. Rives, 267 U. S. 175. 

Work V. Chcstatee, 267 U. S. 185. 

In the above-cited cases the Chief Justice has with 
particular care analyzed section 5 of the Dent Act. 
He has compared the many cases involving the 
writ of mandamus in instances where the officer has 
discretion conferred upon him by law. In said cases 
the question was discussed of whether or not the 
action of the Secretary in declining to recognize 
the claim as one subject to allowance under section 
5 of the Dent Act was arbitrary and capricious. It 
was held that it was not, because it clearly appeared 
that the Secretary did take jurisdiction, consider 
and determine on its merits, that the claim was not 
for the kind of loss which Congress intended to re¬ 
imburse. In tlie case at bar it appears that tlie item 
of $170,000.00 was investigated and considered in 
detail on a previous hearing (Tr. p. 6) and was dis¬ 
allowed. Upon the last hearing it was again re¬ 
jected on the following grounds: 

On examination of the record it is found 
that the former Commission in its adjust¬ 
ment deducted as receipts an item of $170,- 
000.00, representing a loan made to the 
Crimora by one ilarshall, on tlie ground 
that the entire amount of the loan had been 
forgiven in consideration of the cancellation 
of an ore contract which Marshall had 
entered into with claimant, which he did 
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iiol clesiie to larrv out when the Armistice 

ft 

destroyed the ore market. Claimant now 

ftr 

contends that this item should have been ad¬ 
mitted. 

In this 1 ‘eview the deduction of the $170,- 
000.00 is held to have been proper and it will 
not now be admitted. The histoiy of the 
$170,000.(X) transaction is clear * * *^ 

There heing no legal obligation on the 
part of the Crimora to pag the United 
Chemiealy or to repay Marshall, or repay 
any eorporation, eonipany or individual, the 
is not an admissible item in this 
claim. (Emphasis supplied.) 

(Exhibit “A” to Bill. (Tr. pp. 7-8.) 

But it mav be contended bv claimant that the 

ft ft 

Secretary did not take jurisdiction of the account 
nor consider it uj)on its merits; that he merely re¬ 
jected some of its items, particularly the $170,- 
000.00 item, by virtue of a “ hard and fast rule.” 
Let us read further what the Secretary says in his 
finding, supra : 


The process l)v which the former Com¬ 
mission, in conference with claimant’s coun¬ 
sel, fixed $76,616.37 as fair and equitable 
compensation for losses sustained by this 
claimant, has had thorough consideration in 
this leview. The adjustment, in the main, 
is found to have done full justice to claim¬ 
ant, on the record. Tl-e omission or lack 
of (‘oiisideration of some small items in a 
lump-sum compromise was to be expected; 
and in order now to take care of these and 
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to make more certain that claimant shall re¬ 
ceive all to which in justice and equity he 
is entitled, the foimer award is increased in 
the sum of $14,467.00. 

The present award is made after a full 
consideration of the entire record of the 
claim of the Crimora Manganese Corpora¬ 
tion and of the entire, record of the claim of 
the United Chemical and Industrial Com¬ 
panies, and after several oral hearings 
held with reference to each of the claims of 
the said claimants. 

The entire claim of Crimora Manganese 
Corporation, and the entire claim of United 
Chemical and Industrial Companies, have 
been severally and separately reviewed, dis¬ 
cussed, and argued by etnmsel for said 
claimants at these hearings, in addition to 
the presentation of each claim in written 
briefs filed and made a pai*t of the record 
of each claim. Xo factor or element of the 
entire claim of the Crimora Manganese Cor¬ 
poration and no factor or element of the 
entire claim of the United Chemical and In¬ 
dustrial Companies has been omitted from . 
the present review and consideration of the 
records of said claims, and after a full con¬ 
sideration of each and everv element and 
factor entering into or in any way or man¬ 
ner connected with the said claims, and with 
each of the said claims, and after a complete 
review of the entire record of each of said 
claims, and after the weighing of all the 
arguments of counsel, both written and oral, 
on each and both of said claims, by the Sec- 
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retarV of the Interior, the Secretary of the 
Interior now determines that an adjustment 
and payment of $14,467.00 to the Crimora 
Manganese (Nu*poration, in addition to the 
award heretofore made and paid to Crimora 
^lan^anese Corporation and United Chem¬ 
ical and Industrial Companies, is a just, 
equitable, and complete settlement of the 
claim of the Crimora Manganese Cfu-pora¬ 
tion, and that nothing is due and no addi- 
thmal sum or award should he made to the 
United Chemical and Industrial Companies. 

It is apparent that the Secretary took jurisdic¬ 
tion of appellee's entire claim, and reached a con¬ 
clusion as to the amount constituting claimant’s net 
loss, which he was satistied was just and equitable, 
lie exercised his discretion by allowing certain 
items and disallowing others, whereby he arrived at 
the claimant’s net loss. It will not be presumed, be¬ 
cause claimant disagrees with his finding, or that 
another reviewing the case might I’each a different 
result, that the Secretary was basing his judgment 
upon a “hard and fast rule” or that he had failed 
to take iurisdiction. The record verv plainly in- 
dicates the contrary. 

From his point of view, under the circumstances, 
the Secretary became convinced and clearly ex¬ 
pressed his c(»nviction in his opinion, that the $170,- 
OOO.(K) item was not ore which the Congress intended 
to reimburse', Ix'cause so far as the Ciimora Cor¬ 
poration was concerned it was entirely closed. The 
history of the transaction (Tr. p. 7), which was 
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definitely examined and rehearsed, indicates that 
Marshall had been released from his contract of 
April 30, 1918, and in consideration of the release 
had retumed the Crimora notes held by him rep¬ 
resenting^ the loan of $120,000.00 and had paid an 
additional cash consideration in the sum of $50,- 
000.00 for the release. In other words, $120,000.00 
had been borrowed from Marshall and was used in 
preparing for war-time production. Having been 
paid off, or “ forgiven,” as consideration for the 
release of Marshall from his contract of April 30, 
it was no loss to the company. To account it a loss 
would be purely fictitious. The contract was a valu¬ 
able one, covering the entire output of the plant— 
the market had collapsed; but had Marshall been 
held, Portia-like, to that ‘‘ denominated in the 
bond,” he would have lost a small fortune; had he 
not elected to compromise, the Crimora Corpora¬ 
tion must continue to operate at a loss, furnish 
the stipulated ore, tender it under the contract, 
and then, by w^hat might have been indefinite liti¬ 
gation, obtain its redress for the breach; a settle¬ 
ment seemed most satisfactory to each party; 
hence the consideration paid for its release was not 
unreasonable, and the Secretary, so believing, bal¬ 
anced the item. Being offsetting claims against 
each other to the full satisfaction of the parties, 
why then should it have been included in a gratui¬ 
tous award ? Obviously, the $170,000 item received 
proper and full consideration. The Secretary in 
his construction of the act was convinced further 
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that the Congress contemplated only an award to 
the producer for actual, not constructive or ficti¬ 
tious, losses, nor for such as might have been the 
result of a private contract, and therefore not pur¬ 
suant to and wholly the outgrowth of Government 
stimulation. An emphatic denial that his action 
was arbitrary or capricious or the result of the 
ai)plication of a “ hard and fast rule ” is deemed 
unnecessar}^ 

The correctness or incorrectness of the conclu¬ 
sion is immaterial when considering the quality 

of the discretion used bv the Secretarv. “Manda- 

« % 

mus is not the proper writ to control the judgment 
and discretion of an executive tril)unal on the de¬ 
cision of a matter the decision of which is bv law 
imposed upon it.” U. S. e.r rcl. Loiiisville Cement 
Co. V. /. C. C. (42 App. 1). C. 514). 

See also: 


U. S. e.r rel. Fiverside Oil Co. v. Hit eh- 
coek, 190 U. S. 316-325. 

l\ S. e.r rel. LineoJu Jlif/hiraij Assn. v. 
Ewing, 42 App. D. C. 508. 

U. S. ex rel. Trussed Concrete Steel Co. 


V. Ewing, 42 A])}). D. C. 179. 

V. S. ex rel. Xe.ss v. Fisher, 223 U. S. 683. 
Keetoowah Society v. Lane, 41 App. D. C. 
319. 


In V. S. ex rel. Fed Fiver Luniher Co. v. Fisher, 
39 App. D. C. 181, Mr. Justice Van Orsdel, speak¬ 
ing for this Court, said, at page 183: 

The sole question presented turns upon 
the interpretation placed upon the act by 
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the Secretary of the Interior. It is manifest 
that in the disposition of the case he was 
called upon to interpret the statute. That 
he may have wrongfully construed it will 
not authorize the issuance of the writ. 

The cases have multiplied upon this subject; 
to cite others will be cumulative and serve no good 
purpose. 

Excerpts from the act show its plain intent: 

That tlio Secretary of the Interior be, and 
he is hereby, authorized * * *. 

That the Secretarv shall make such ad- 
justments and papnents in each case as he 
shall deteimine to be just and equitable: 
that the decision of said Secretary shall be 
conclusive and final * * *. 

* * * as the Secretary of the Interior 

may deem essential and proper. * * * 

That no claim shall be paid unless it 
shall appear to the satisfaction of said Sec¬ 
retary * * *^ 

That no claim shall be allowed or paid 
unless it shall appear to the satisfaction of 
said Secretary * * *. 

The result is that no remedy is afforded claim¬ 
ant hy the appeal. Unless the Secretary must 
allow the items disallowed, the writ of mandamus 
becomes ineffective and meaningless. Courts are 
serious and solemn tribunals; their respective ju¬ 
risdictions are defined bv law; thev will not deter- 
mine issues nor render judgments unenforceable 
and ineffective as to remedv and relief. 
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SECOND PROPOSITION 

Coiigrross, ill designating the Secretary of the Interior 
as the niodinm for distribution of this fund, made no 
provision for a review of his award hy the courts, hnt 
specifically enacted ‘*that the decision of the Secre¬ 
tary shall be conclusive and final ” 

The lanp^iiage of the I>ent Act leaves nothing for 
technical construction; it is plain and unequivocal. 
“ He who runs may read.” “ Conclusive and 
final ” can mean but one thing. The intervention 
f>f the courts is exjn’essly forbidden, without a 
doubt, for the reason that the Secretarv was made 
the special agent of Congress and no review of his 
action was contemplated except under the direc¬ 
tion of Congress. 

The allotting of this fund would have ])een a 
very elaborate undertaking for the Congressional 

bodv to liave assumed. It therefore shifted the re- 

* 

si^onsibility to the Secretary of determining those, 
among the many claimants, who were entitled to 
Congressional s^unj^athy, and how many of the var¬ 
ied and sometimes fanciful claims submitted were 
worthy^ of participation in the fund to be awarded. 
The approi>riation was made as a compensatory 
award for the claimant who could satisfv the Con- 
gress, through its designated representative, that it 
had responded to the crisis, and had sustained 
losses that otherwise would not have been incurred. 
Many concerns suffered losses because of private 
contracts based upon an overreliance on the dura¬ 
tion of the war; upon the expectation of a continu- 
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ing profitable market—the result of nonprodiiction 
abroad, and too much general confidence in the law 
of supply and demand. Fainiess to those who, in 
good faith and patriotic zeal, did respond to Gov¬ 
ernment stimulation, necessarily eliminates those 
wholly influenced by speculation from any consid¬ 
eration at the hands of the awarding power. An 
answer to interrogatories covering the attitude of 
claimants in their activities and an intei’pretation 
of the law, was intended by Congress to constitute 
the rule with which a claim should be measured. It 
delegated its power to apj)ly the rule to the Secre¬ 
tary of the Interior whose conscience, substituted 
for Congressional discretion, should be his sole 
guide. 

The general principle which controls the issuance 
of a writ of mandamus and injunction is familiar. 
It can be issued to direct the performance of a 
ministerial act, but not to control discretion. It 
mav be directed to a tribunal or one who acts in a 
judicial or quasi-judicial capacity, to require it or 
him to proceed, the manner of doing so being left 
to its or his discretion. 

7. C\ C, V. Humboldt, 224 U. S. 474. 

I". S. ex rcL Boynton v. Blaine, 139 U. S. 

306. 

U, S, ex rcL Bedfield v. Windorn, 137 U. S. 

636-644. 

Garrick v. Lamar, 116 U. S. 423. 

Ex parte Newman, 14 Wall. 152. 
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Litchfield v. Register <t Receiver, 9 Wall. 
575. 

Secretary v. McGarrahan, 9 Wall. 298. 

This coui*t in the case of O'Brien v. Lane, 40 App. 
D. C. 493, at page 495, speaking through Mr. Justice 
Van Orsdel, said with reference to the power of the 
Secretary of the rnterior relating to the manage¬ 
ment and disposition of the public lands of the 
United States: 

In the exercise of this power he is re¬ 
quired to construe the laws enacted for his 
discretion, and so long as his construction is 
a possible one, it will not be controlled by in¬ 
junction or mandamus. 

V, S. ex rel, Ness v. Fisher, 223 U. S. 683, 
56 L. Ed. 610, 32 Sup. Ct. Rep. 356. 

This familiar rule has been announced 
in many recent decisions of this couii:. 

On the other hand, if the court should apply the 
rule which claimant insists upon—that when 
caprice participates in the award or arbitrary 
action on the part of the Secretary is involved, 
amounting to an abuse of discretion, the court may 
review—it is contended that no such action char¬ 
acterizes the award now imder consideration. 

In the absence of proceedings to claimant’s 
palpable disadvantage, i. e., a hearing in his 
absence, adjudication sans consideration or upon 
an incomplete knowledge of the facts, an award up¬ 
on whim, caprice, or in total disregard of substan¬ 
tial evidence to the contrary, such a question can 
not be raised. The simple averment that certain 
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items of its claim were arbitrarily refused merely 
states a conclusion of law. Facts indicative 
thereof must be alleged. Collins v. Johnston, 237 
U. S. 502-507. 

The record fails to show that the decision 
of the Secretary was either arbitrary or 
capricious. There were three hearings in 
the Department in which Relator was repre¬ 
sented by able and enthusiastic counsel, and 
full consideration was given the somewhat 
difficult and complicated question involved. 
The conclusion reached whether erroneous or 
not, is not a subject of reveiw in this pro¬ 
ceeding. {U. S. ex rel, Henderson v. Lane 
(Sup. Ct. D. C.) 45 L. D. 649.) 

See also: 

77. S, ex rel. Hall v. Lane, 48 App. D. C. 
279. 

Heath v. Wallace, 138 U. S. 573-585. 

Work V. Rives, supra. 

Work V. Chestatee, supra. 

From the finding of the Secretary upon appel¬ 
lee’s claim, the conclusion is unavoidable that every 
item of the claim was given full and thorough con¬ 
sideration, not once, but several times; that argu¬ 
ment of counsel was heard; that briefs were sub¬ 
mitted, and that he based the allowances made, and 
declined to reimburse the items disallowed, upon 
a construction of the War Minerals Relief Act. 

On January 4,1926, this court rendered its opin¬ 
ion in the cases No. 4366, 77. S, ex rel, Jarman v. 
Work, and No. 4367, 77. S, ex rel, Carpy v. Work, 
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wherein this question was under consideration and 
the court disposed of it with the following pointed 
assertion: 

We think it unnecessary to enter into a 
detailed discussion of the pleadings in this 
case, since the case falls clearly within the 
decisions of tlie Supreme Court in Work v. 
RiveSy 267 U. S. 175, and Work v. Cheat at ee 
Co,y 267 U. S. 185. In these cases tlie court 
held that the duties imposed upon the Sec¬ 
retary of the Interior by the War Minerals 
Relief Act were purely descretionary, since 
the statute merely grants gratuities based 
upon equitable and moral considerations. 
Ill such a case, where the duty falls upon 
the Secretary to construe the statute in con- 
nectioii with its execution, his construction 
is likewise a discretionary act, which can not 
be conti'olled by a writ of mandamus. 

♦ V 

(United States y. Janaan, siij}r(L) 

In the consideration of any claim or of any item 
of any claim submitted under this act, the Sec- 
retaiy is compelled to measure each with the yard¬ 
stick of the act. When that is done his full lawful 
authority has been exercised, whether the result 
is an allowance or disallowance. This case con¬ 
tains no features distinguishing it from those al¬ 
ready decided. 

To go a step further: Suppose the court shall 
conclude it has authority, because of an abuse or 
a lack of due exercise of discretion, to review the 
Secretary’s action. Can the court, under the Dent 
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Act, substitute its finding upon the merits for that 
of the Secretary? Must it not confine its investi¬ 
gation to whether such action was in truth and 
fact an abuse of discretion, and if found to be, 
remand the claim for further action bv the Sec- 
rotary ? Any other action, in the light of the pro¬ 
visions of the Act seems illogical and impossible. 
The court would, in such event, merely caution 
him to avoid in his further deliberations such 
abuse and to return another award untranuneled 
of arbitrary complex or caprice. But there is no 
abuse of discretion here and appellant denies the 
right of the coui*t to apply such a rule, as the 
“decision of said Secretary shall be conclusive and 
final.” 

The said act does not disclose any power whereby 
the court may either correct or review the de¬ 
cisions of the Secretary of the Interior under this 
act, or require him to answer the bill. And the 
court will not require him to reconsider and retry 
the items of the claim when to do so obviously will 
afford no reinedv. 

THIRD PROPOSITION 

Indispensable parties 

The fund is a Congressional appropriation, to 
be disbursed only as directed by the Dent Act. The 
courts have no authority to order a payment there¬ 
from. Should the court review and adjudicate, as 
solicited by claimant, it will have rendered a judg¬ 
ment effective, if at all, against the United States. 
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The general law prohibits judgments against the 
United States, without its specific consent, and the 
Dent Act provides— 

That nothing in this act shall be construed 
to confer jurisdiction upon any court to en¬ 
tertain a suit against the United States. 

The prayer of the bill is for a money judgment; 
i. e., such an amount as claimant savs it has 
“ proven,” which is limited only by the largest sum 
claimed. It also seeks to enjoin the deduction of 
the named siun of $170,000.00. 

The Secretary has already passed upon these va¬ 
rious items and reached a conclusion. To man¬ 
damus and require him to allow and pay them is 
tantamount to rendering a judgment in favor of 
the appellee and against the United States for the 
sum of the items in dollars and cents. In fact, any 
such a judgment as will satisfy the bill will be a 
judgment against the United States and one which 
the Treasurer of the United States will be war¬ 
ranted in disregarding—without doubt wholly void. 
The effect of the judgment which a court may ren¬ 
der determines the real ])arty in interest. 

Loumana v. McAdoo, 234 U. S. 627. 

Oregon v. Hitchcock, 202 U. S. 60. 

The court will, therefore, hesitate, on this ground 
alone, to write any money judgment, and that is 
precisely the effect of the judgment appellee expects 
the court to enter. But a court will not knowingly 
enter a void judgment, nor one which, if not void, 
is without force and effect. 
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CONCLUSION 

This case, appellant contends, is concluded by 
the doctrine of the United States Supreme Court 
in the Rives and Chestatee cases, supra, supported 
by that of this court in the Jarman and Cai-py 
cases. 

Therefore, the mandate of this court should 
direct the Supreme Court of the District of Co¬ 
lumbia to dismiss the bill of complaint. 

O. H. Graves, 

Attorney for the Appellant, 
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In the Court of Appeals of the District of Columbia 

October Term, 1926 


No. 4440 

Hubert Work as Secretary of the Interior 

appellant 

V. 

Crmora Manganese Corporation 

and 

No. 4441 

Hubert Work as Secretary of the Interior 

appellant 

V, 

United Chemical and Industrial Companies 


APPEAL FROM THE 8VPREME COURT OF THE DISTRICT OF 

COLUMBIA 


ADDITIONAL BRIEF ON BEHALF OF APPELLANT 


INTRODUCTORY 

The plaintiff below filed its claim with the Secre¬ 
tary of the Interior, under the War Minerals Re- 

lief Act, seeking reimbursement for net losses al- 

(1) 


leered to have been sustained by it, and alleged to be 
siilgeet to reiin])nrseinent under the ])rovisions of 
that aet. The Secretary after liearing tlie evidence 
]produced l)y ])laintiff, tlie arpiment of counsel, 
and after considering: tlie briefs pro and con sub¬ 
mitted to him, allowed certain items of the claim 
and d(mied certain items. He reexamined the 
record at the instance of the ])laintiff, u])on rehear¬ 
ing, and adhei*ed to his oripnal tindinpr that the 
items therein denied do not come witliin the ])ur- 
view of the act. 


This a(‘ti(m was then filed in tlu‘ lowco* court, in 


equity, foi* injunctive rtdiel', plaintiff ])i*ayini^ the 
issuance of a mandatoiw injunction, directini^ the 
Se('i*(‘tarv of the Interior— 

(a) To award to claimant tlie total amount ol* 
net losses claimed bv it to have been sustained, and 


whicdi wer(‘ ])]-oven and established as a ])art of its 
net loss, u])on the hearing of its claim before the 
Secr(‘tarv. 

(/>) To refrain from deducting: certain items de¬ 


nned r(‘imburs(*ment 


Sec ret a rv 


making 


the award. 


(c) To refrain from deducting the specific^ item 
of $170,000, which was denied. 

(d) To produce the entire record of the proceed¬ 
ing had before him, for the inspection of the court, 
together with a full explanation of how he disposed 
of each separate item of plaintiffs claim. 
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Motion to dismiss 

Defendant moved the dismissal of the bill on five 
counts, namely: 

1. That the bill fails to state a case, en¬ 
titling plaintiff to the relief sought or to any 
relief in equity. 

2. That the subject matter of the bill pre¬ 
sents questions within the exclusive jurisdic¬ 
tion of the defendant to decide under the 
l)rovisions of the Act of ]\fareh 2, 1919, and 
amendatory legislation, and that the court 
is without jurisdiction to review the decision 
of the defendant so made in the exercise of 
his jurisdiction. 

3. That as ai)pears on the face of the bill 
and exhibits thereto the defendant took full 
jurisdiction over plaintiff’s claim and con¬ 
sidered each and everv element therein or 
factor thereof, and after full hearing and 
due consideration of the evidence and the 
law applicable thereunto, and in the exercise 
of his judgment and discretion, having been 
fully advised in the premises, found and ad¬ 
judged the amount of plaintiff’s net loss 
deemed by him to be just and equitable in the 
adjustment of said net loss, and made due 
award of said amount to the plaintiff. 

4. That the liquidation, adjustment, and 
• payment of net losses under the authority of 

the act of March 2, 1919, and amendatory 
legislation, involve the administration of an 
act of gratuity on the part of the United 
States, and that award and payments can be 
made only in accord with the terms of said 
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act and bv the Secretary of the Interior; the 
courts having no jurisdiction under said acts 
to adjudge the validity of any claim, or ])arts 
thereof, or to determine elements or facts in 
the making of an award, or to detemiine the 
propriety or the amount of any award. 

5. That the United States, which has not 
in this behalf consented to be sued, is an 
indis})ensable party, in whose absence the 
suit can not proceed. J 

Ilis motion was ov(‘rruled. Defendant declined 
to j)lead further, electing to stand upon the refusal 
of the Court to dismiss. This ai)peal is brought by 
the defendant for a review of that action. 

Assigiiiiieiit of errors 

1. Th(‘ Court erred in failing to hold that 
the Hill of Complaint as amended does not 
state the cause of action. 

2. The C<airt erred in failing to hold and 
decide that under Section 5 of th(‘ D(‘nt Act 
(40 Stat. 1272) the defendant Se(*retarv of 
th(‘ Interior was vested with sole jurisdic¬ 
tion to hear plaintiff's claim and to make 

award thereunder as he shall determine to 
/ 

be just and ecpiitable, and when so made, 
such award is conclusiv(‘ and tinal. 

3. The court erred in failing to hold that 
it has no power to review the action of the 
Secretary of the Interior in making an award 
under the Dent Act. 

4. The court erred in failing to hold that 
it can not assume jurisdiction over the sub- 


jeet matter in litigation in the absence of 
indisj)ensa])le parties defendant. 

5. Tli(* Court erred in overruling defend¬ 
ant’s motion to dismiss the bill of complaint 
as amended. 

AKQUMENT 


Tlie ap))ellant contends that under the doctrine 
of tlie decision of the United States Supreme Court 
in the Rives rase {2i^ U. S. 175) and of this Court 
in the Jarman ease (10 Fed. (2d) 989), the action 
of the Sec retar V herein is tinal and conclusive. It 
involved the exercise of judgment and discretion, 
and, tliei'efore is not subject to be reviewed, or in¬ 
terfered wirli to any degree, by tlie courts. Fur- 
tliei*, that i)laintift will not be granted injunctive 
relief, as the act involves a gratuity and i>laintitf 
can show no rights trespassed u])on, and no injury 
eith(*r sustained or impending. 

Claiinant must slnnv a right violated 

Unless the claimant can show some right denied 
it, or otherwise tres})assed upon by the action of the 
Secretary of the Interior, which I’ight is identified 
and recognized by some regulation, statute or other 
law, and which binds the Secretary to the extent 
that he can not disregard it, equity will afford no 
remedy. It is contended liy ai)i)ellant that claim- 
ant olitaiiis no right to a recovery here, from the 
fund apiiropriated by the Dent Act, unless and until 
the discretion of the Secretarv of the Interior is 


satisfied and has been exercised in claimant’s favor. 
When his judu:inent and discretion have been exer¬ 
cised by a consideration of the evidence, and an ap- 
])licaiion of the law thereto, and there exists some 
evidence* t(‘ndin<>: to induce the decision r(‘ached, a 
('oiii't of ecpiity will not review, nor will it under¬ 
take to substitute its decision u))on the issue, for 
that of the Secretary, even though such court might 
u))on a review thereof reach another conclusion. 
The mere fact that the Secretary has found against 
the claimant, does not violate a right. It has no 
right in the fund, until it establishes such right to 
the satisfaction of the Secretary. It is the i)reroga- 
tive of the Secretary alone, and not of any court, 
to determine whether in justice and ecpiity, and in 
the jmrview of the Act, claimant is entitled to re¬ 
cover; Congress alone can make up for any short¬ 
comings of tlu* Act. Hut no right is vested in claim¬ 
ant to any part of the appropriated fund, by its 
reasonable purport. 

It will not be dis})UTed that the S(*cretary must in 
good faith i)erform his duty as defined by the Act. 
lie can not render a whimsical decision; lu* can not 
refuse to hear or consider the evid(*nce: he can not, 
because of caprice and in spite of convincing evi¬ 
dence, or ))y an obvious contortion of wrong into 
right, predicate and render his decision. But when 
his d(‘liberations involve a fair consideration of 


all the facts ])resented, measured and weighed by 
the law, even though his conclusions may not be in 
harmony with the conclusions another Secretary, 
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individual, or tribunal might reach, no ciiticism 
that it is arbitrary will apply, and it does not be¬ 
come subject to interference by any court through 
any of its processes. 

The Secretary of the Interior violates no right 
of claimant because he may have erroneously ap¬ 
plied the ^Var Minerals Eelief Act to certain items 
of his claim. He does not thereby determine a 
legal question which the courts alone are author¬ 
ized to determine. His conclusion is reached from 
the facts, measured by the law. He thereby simply 
concludes that the state of the evidence is such as to 
])reclude such items. This is consideration—not 
utter disregard. It is due consideration and de¬ 
nial. In similar decisions even the courts are 
prone to err, but such decisions become res ad judi¬ 
cata. Error by the courts may be reviewed and 
reversed when the law so provides; but no review 
of the action of the Secretarv of the Interior under 
the Dent Act is vested in any Court. Congress 
alone can correct his errors. If he has refused to 
act or has failed in the performance of his minis¬ 
terial duty under the law, or has acted wholly out¬ 
side his jurisdiction, the law Courts will enforce 
the j^erformance thereof and compel the undoing of 
illegal acts; if he threatens to violate some official 
duty by a i)ositive act, he may be enjoined by any 
person who will sustain injury for which adequate 
compensation can not be had at law, if he establish 
the fact that such injury will result. But until 

10052—26-2 
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claimant establishes some right resting in it which 
is about to be violaf(‘d bv the Secretary of the Inte- 
rior, and of such a nature as to bind him in law 
and direct his notice thereto, it has shown no right 
to maintain this action. The decision of the Secre¬ 
tary is final and ('onclusiye. 

Turner v. Fisher, 222 U. S. 204; 56 Law. 
Ed. 165; 32 Sup. Ct. Rep. 37. 

Appelh‘e is contending that the Secretary of the 
Tnt(‘rior, being clotlunl with discretion to pass upon 
its claim, has exercised that discretion in the light 
of an impro])er basis or theory, which is beyond the 
scope of his official discretion, thereby arriying at 
an improj)er conclusion i*egarding the items of its 
claim disallowed, and that by the substitution of 
a lawful and ])roi)er basis of consideration which is 
within th(‘ domain of his official discretion, he must 

of necessity arrive at another and dilYerent con- 

% 

elusion. Mandamus, and not injunction, manda¬ 
tory injunction, nor any equitable writ or remedy, 
is the })i*oi)er writ to direc't such lawful exercise 
thereof, and the court has the power to expressly 
direct by sindi writ a disregard of the improper 
basis <u’ motives involved in his previous decision, 
to the end that the unlawful and unofficial act will 
be undone and the lawful and official one ])er- 
formed: in so directing, however, the court will not 
undt‘rtake to guide his official discretion but merely 
will compel its lawful exercise. 

52 L. R. A. (N. S.) 416. Note. 
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The principal question, however, arising here, 
which was not involved, discussed, and decided in 
the cases first cited herein, pertains to the form of 
the action and the relief sought thereby. 

It seems unnecessarv to devote anv time to a dis- 
cussion of whether or not the items of the claim, 
which were denied allowance, were duly considered 
by the Secretary. The record plainly discloses that 
they were considered (pp. 7, 8, 9, Tr.), and that the 
War Minerals Relief Act, the law under which the 
claim was filed, was used as the criterion for the 
denial of the items involved herein. 

Arbitrary deductions 

Doubtless it will be argued by the appellee that 

the Secretarv bv means of certain deductions from 

* » 

the claimed net loss has been guilty of arbitrary 
and capricious action. Such deductions simply evi¬ 
dence the disallowance of the items deducted. In 
other words, in the due exercise of his official judg¬ 
ment and discretion, such items were found by him 
to constitute losses of a character not intended bv 
the act to be reimbursed. (See Exhibit A to the 
bill, Tr. p. 7.) 

The opinion uj)on the original hearing to which 
reference is made by the Secretary may be found 
in appendix to appellant’s brief in case No. 4441. 
This has not been attached to these cases for the 
l)urpose of injecting collateral matter into the bill 

as charged by Counsel, but merely to throw light 
on the reasons impelling the final finding of the Sec- 
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retary, and on the charge of having been arbitrary 
and capricious, particularly with reference to his 
denial of the item of $170,000 as a matter of law. 
Being a public document, and a pait of the records 
in the office of the Secretary of the Interior, it is 
entitled to judicial notice and is made a part of the 
bill of complaint by reference (Tr. par. VIII, p. 3), 
and is set out in full in appendix to appellant's brief 
in case #4441 (see pp. 17-18 and 19). 

This indicates an esi)ecial consideration of the 
relations existing between and among the Crimora 
Corporation, the United (diemical CVunpany, and 
Marshall, and generally disi)oses of all items, under 
the act, upon the theory that only the actual pro¬ 
ducer is entitled to reimbursement for losses. 

The iiiiner is producer 

The Secretary of the Interior, in passing upon 
losses sustained in the reduction of ore, and gen¬ 
erally, has determined that in the purview of the 
act the miner of manganese ore is the i)roducer; 
that the separation of the metal or mineral from 
the ore is done through a process of milling and 
smeltering which must necessarily follow produc¬ 
tion. Before coming to a conclusion upon this 
point he secured the legal advice of his Solicitor 

and also of the Attornev General's office. The 

« 

opinion of Solicitor Mahaffie, of the Interior De¬ 
partment, is dated August 6, 1919; that of Assist¬ 
ant Attorney General Ames, September 3, 1919; 
and of Assistant Attornev General Sevmour, Jan- 
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nary 29, 1924; and all agree that the miner is the 
producer intended by Congress to be reimbursed. 
These opinions have been consistently regarded by 
the Secretary as properly defining the meaning of 
the term “producer” as used in the act. This con¬ 
clusion may be sul)ject to criticism—in fact, it may 
be entirely erroneous, but having been reached and 
applied to such items of a claim, through the exer¬ 
cise of judgment and discretion, will not be inter¬ 
fered with ))y the courts, either in law or in equity, 
as arbitrary or capricious. 

Ambiguity 

If the finding of the Secretary is attributable to 
the uncertainty of the language in which the act is 
couched, thereby making it susceptible of more than 
one construction, simply because the Secretary was 
not satisfied regarding the evidence or the meaning 
of the law and construed against the allowance of 
idoubtful claims or items, such constnicl!ion ob¬ 
viously is not arbitrary or capricious. Naturally 
the claimant does not agree—others may not agree; 
but when the Secretaiy has granted a rehearing and 
given an item further consideration and still ad¬ 
heres to his former decision, the elements of due 
consideration, judgment, and discretion are plainly 
j^redominant. It then becomes the burden of the 
claimant to infuse the finding with an abandoned 
disposition of bias, prejudice, utter disregard of 
fact, or some other equally invalidating character¬ 
istic in order to invoke the action of the court. 
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Indispensable party defendant 

Ill view of the prayer of the bill it must be con¬ 
tended that the United States is a necessary party 
to this suit. The mandatory injunction asked for, 
if it follows the prayer, will contain an order ad¬ 
dressed to the Secretary re(iuiring him to award to 
the plaintiff a sum certain, or will order an award 
of the “full amount of the net losses as proven,” 
which is merely an indirect way of naming a specific 
sum. Also that certain items or specific amounts 
heretofore deducted bv the Secretarv and denied be 
allowed and paid. The fund involved is the general 
fund of the United States and is in the United 
States Treasury. Congress has jirovided the only 
means whereby it may be paid out to claimants. 
The Secretary of the Interior alone has the power 
to draw warrants upon this fund. He has declined 
to act in the premises in so far as the items of 
claimant’s account which he has rejected are con¬ 
cerned. To now compel him by order of coiui: to 
pay the items he has already passed upon and re¬ 
jected will not only require a review by the court 
of all the law and facts involved but will result in a 
substitution of the conclusions of the coui*t, follow¬ 
ing such review, for the conclusions of the Sec¬ 
retarv, deduced bv him from the same law and facts. 
Such an order of court is a final decree, binding the 
Secretarv to do that which as a result of the exer¬ 
cise of his judgment and discretion he has deter¬ 
mined not to do, and therefore, when expressed by 
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the court in its order in language such as the prayer 
of the bill demands, becomes in effect a judgment 
against the United States for such sum as the Sec- 
retar}" may be ordered to allow and pay the claim¬ 
ant, whether exi^ressed in words or figures. 

The United States is therefore the real 
party affected by the judgment and against 
which in fact it will operate, and the officers 
have no pecuniary interest in the matter. 
If whether a suit is one against a State is to 
be determined, not by the fact of the party 
named as defendant on the record, but by 
the result of the judgment or decree which 
may be entered, the same rule must apply to 
the United States. The question whethei: 
the United States is a party to a controversy 
is not determined hy the merely nominal 
party on the record, but by the question of 
the effect of the judgment or decree which 
can be entered. Minnenota v. Hitchcock 
(185 U. S. 373). 

Jurisdiction; mandatory injunction 

Much of the law relative to the power of the 
courts to review decisions of the Secretarv of the 
Interior in land and other subjects, the jurisdiction 
of which is specifically vested in him by law, is dis¬ 
cussed in cases brought in mandamus by way of 
comparing those cases subject to relief in equity 
with those involving ministerial omissions, subject 
to enforcement at law. This suit is one in equity 
for injimctive relief. It is well settled that man- 
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(Iannis and suits for injniKdive relief are actions of 
kindred cliaracter and differ chiefly in the form of 
relief scni^ht. 

V. Fiiiou River L(>(j()in(i R. R. (147 
U. S. 1()5). 

McKenzie v. Fisher (40 App. D. C. 74). 


A loni^ line of (*ases, rnnnini*: hack to the well- 
known o]>inion of Mr. Chief Justice Marshall in 
the case of Mnrhuru v. Madison (1 Cranch, 137), 

reaffirms the fundamental doctrine laid down bv 

% 

him that “ there exists and can exist no power to 
control the Executive discretion, however errone¬ 
ous its exercise mav seem to have been.” 

The nature of anv actiem is to be determined from 
the scope and effect id' a judianent ijcranting the re¬ 
lief sought thereby. By reference to the prayer of 
the bill (Tr. ]). 5) it is apparent that this suit is 
brought for the primary jiurjiose of obtaining a 
review of the Secretary's tinding upon iilaintiff’s 
claim. It ap})ears to be an indirect appeal, frmn his 
flnding to this court, for reversal, contemplates a 
trial de novo and ))rays a money judgment. Con¬ 
gress has given the Secretary as much or more 
jiower under the War Minerals Relief Act as under 
the ])ublic land laws. AVith such powers the courts 
will not interfei*e whether the re(piest for inter¬ 
ference is made in law or in equity for mandamus, 
injunction, or otherwise. 


Moore V. Heany (34 App. D. C. 31); 

Lifeh field v. Register and Receiver (9 
AVall. 575) ; 
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Seymour v. South Carolina (2 App. D. C. 
240, 245); 

Gaines v. Thompson (7 Wall. 347); 

Johnson v. Towsley (13 Wall. 72); 

Riverside Oil Co, v. Hitchcock (190 U. S. 
316); 

Bartlett v. Kane (16 How. 263-272); 

Marquez v. Frishie (101 U. S. 473) ; 

Secretary v. McGarrahan (9 Wall. 298); 

Qnimby v. Conion (104 U. S. 420) ; 

U, S. Ejc reh Lincoln Hifjhway Association 
V. Ewing (42 App. D. C. 508); 

Dudley v. James (83 Fed. 345, 349) (Ken¬ 
tucky). 

The so-called luaiulatory injunction (Pom. Eq. 
Eeni. Vol. 2, Sec. 636 ct seep, p. 1067) can rarely be 
invoked as a form of relief separate and apart from 
preventive relief against the commission of a con¬ 
templated injury or the continuance of an existing 
one. Its office is never to attempt the correction 
of an injury already complete when the act causing 
it does not operate to continue the resulting injuiy 
in some active form. The most frequent instances 
of its use are in cases of trespass to lands, where the 
future unrestricted enjojTuent of the owner is in¬ 
terfered with by the wrongful erection of a building 
or other structure. In compelling the removal of 
this by way of injunction the real purpose is to pre¬ 
vent future trespass through that particular 
agency—not to afford relief for a past or completed 
wrongful act. In other words, the Court grants 
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the usual preventive relief and as an incident the 
rest(u*ation of the possession of the land. (Pome¬ 
roy’s Eq. Pemedies, Vol. 1, See. 533, p. 912.) It is 
also invoked in eases where obstructions to water¬ 
ways amount to a nuisance, etc., where in order to 
prevent future injury a removal is necessary and 
this is reached by mandatory injunction. (Ib. 
Vol. 2, Sec. 564.) 

The jurisdiction rests upon the same general 
theory as that giving rise to an award of simple 
damages in cases where a decree for specific injunc¬ 
tive relief can not be framed to do justice to all 
parties before the court, or can not be controlled 
or enforced by the court, merely that the jurisdic¬ 
tion of equity having attached, it will be retained 
and the matter adjudicated and finally disposed of 
even though the form of relief finally granted is 
essentially the same as a judgment at law. If it 
were not that some affirmative action on the part 
of the defendant was essential to prevent the con¬ 
tinuance of the wrong or injury against which 
equity had full power to relieve by a prohibitory 
injunction, a decree mandatory in form would never 
be entered. In such case the plaintiff would be 
remitted to his remedy at law. In other words, 
jurisdiction will not be entertained in equity for 
the purpose of granting a purely mandatory injunc¬ 
tion independently of any other relief. In such 
case the action is at law bv mandamus. 

It is generally stated that mandamus may 
issue in a prc>per case to compel the perform- 
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ance of a ministerial act. The correspond¬ 
ing statement as to injunction is that it may 
issue in a proper case to restrain an act in 
excess of the officer’s authority. (Pom. Eq. 
Rem. Vol. 1, Sec. 326, p. 583.) 

In any event, whether the remedy be mandamus 
or mandatory injunction, the scope of the inquiry 
is identical. The right to relief in either case de¬ 
pends solely upon whether the act, the perfoimance 
of which is sought to be compelled or restrained, is 
personal or official. In the former the writ is 
proper whenever the act complained of is wrongful 
and results in injury to the person entitled to de¬ 
mand its performance or nonperformance. {War¬ 
ner Vallen Stock Co, v. Smith, 165 U. S. 28, 32; 
Pomroy Eq. Rem. Vol. 1, p. 583, Sec. 328.) 

The true test in all such cases is as to the 
nature of the specific act in question, rather 
than as to the general functions and duties 
of the officer. If the act which it is sought 
to enjoin is executive instead of ministerial 
in its character, or if it involves the exercise 
of judgment and discretion upon the part of 
the officer, as distinguished from a mere min¬ 
isterial duty, its performance will not be 
prevented by injunction. As illustrating the 
distinction it is held that the Secretary of 
the Interior and the Conunissioner of the 
General Land Office will not be enjoined 
from cancelling an entry under which citi¬ 
zens claim an equitable interest in certain 
lands, the act of the officers in such case 
requiring the exercise of judgment and dis- 
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cretion, in distinction from a purely minis¬ 
terial duty. (High Injunctions, 4th Ed., 
Vol. 2, p. il38. Sec. 1326.) 

A ministerial duty, the performance of 
which may, in proper cases, he required of 
the head of a department by judicial process 
is one in which nothing is left to discretion. 
It is a simple definite duty, arising under 
conditions admitted or proven to exist and 
imj)osed by law. (TZ/c State of Mississippi 
V. Johnson, 4 Wall. 475, 498.) 


Neither by nuindanms to enf(nre action or by 
injunction to restrain it, will the relief be afforded 
if the process involves any inquiry into or review of 
the reasons for the exercise of the official judgment 
or discretion upon which the action compained of is 
based. Such judgment may be wholly erroneous, 
yet neither the writ of mandamus or injunction can 
be the medium of a review of or appeal from it. 
And the interpretation of a law and the exercise 
of official judgment respecting its application to a 
particular fact or state of facts comes within the 
rule. 


The Court will not interfere bv mandamus 

* 

with the executive officers of the government 
in the exercise of their ordinal*v official 
duties, even where those duties require' aw 
interpretation of the law, the Court having 
no appellate jiower; but when they refuse to 
act in a case at all, or when, by sjiecial statute 
or otherwise, a mere ministerial duty is 
imposed upon them—that is, a service which 
they are bound to perform without further 


19 


question—then if they refuse a manaamus 
may be issued to comi^el them. {United 
States ex rel Dunlap v. Black, 128 U. S. 
40, 48.) 

The Couit in the course of its decision, speaking 
^^dth reference to the construction of the law as 
applied in the case before it by the respondent, 
said: 

Tlie Commissioner of Pensions did not re¬ 
fuse to act and decide. He did act and de¬ 
cide. He adopted an interpretation of the 
law adverse to the relator, and his decision 
was contirmed by the Secretary of the In¬ 
terior, as evidenced by his signature on the 
certificate. Whether, if the law was prop¬ 
erly before us, we would be of the same 
opinion or of a different opinion is of no con-- 
sequence in the decision of this case. We 
have no appellate power over the Commis¬ 
sioner and no right to review his decision. 
(Ib. p. 48.) 

The rule is, and it is uniform, that if it ap¬ 
pears that the respondent is an official charged with 
the duty of administration, that such duty involves 
the finding of a fact or facts, or the construction of 
a law and the determination of questions, judicial 
in their nature, as to the application of such law 
to the facts found, and that these things or any of 
them are essential to the performance of an of¬ 
ficial duty, a review of such action will never be 
undertaken by the Court in the absence of express 
statutory authority giving it api)ellate jurisdiction. 
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The limits are fixed and the Court will never invade 
the province of the official. Of course, where the 
action attempted is beyond the jurisdiction of the 
person about to act it has no official sanction and 
becomes merely personal, and, if wrongful and 
liable to cause injury, it will ])e restrained; or if a 
refusal to act officially is contrary to a plain official 
duty, the refusal becomes a merely personal act, 
and mandamus will lie. But the nature of the of¬ 
ficial action commanded will not be directed, nor the 


judgment or discretion which prompts it ccnitrolled. 
The Coiiits will do no more than to compel action 
where inaction is contrary to a plain official duty. 
If the action thus compelled is, when taken, con- 
trarv to the nature or kind the relator thinks is 


warranted, it is not a basis for further relief bv 
the process of mandamus or injunction. 


(\u*tain powers and duties are confided to 
those officers, and to tlu‘m alone, and how¬ 
ever the Courts may, in ascertaining the 
rights of parties in suits ])roperly before 
them, })ass upon the legality of their acts, 
after the matter has once passed beyond their 
cimtr(>l, there exists no i)ower in the courts, 
by any of its processes, to act ut)on the 
officer so as to interfere with the exercise of 


that judgment while the matter is properly 


before him for action. 


The reason for this 


is, that the law reposes this descretion in him 
for that occasion, and not in the Courts. 
The doctrine therefore, is as applieahle to 
the writ of injunetion as it is to the writ of 
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mandamus. (Gaines v. Thomson, 7 Wall. 

347, 352.) 

It is submitted that injunction can never be in¬ 
voked to accomplish the end sought here. A purely 
mandatory injunction Soes not exist independently 
of the usual injunctive relief. To state a case 
which would bring a party within such a remedy 
would, we submit, without any exception, state a 
case of mandamus. The latter is a legal remedy. 
The result would be that a mere statement of the 
case would destroy the equitable jurisdiction. There 
is no escape from such conclusion in the case here 
presented. For this reason alone the bill should be 
dismissed. Injunction is not a substitute for man¬ 
damus. (32 C. J. 66, 243; Pacific States Supply 
Co. V. City rf’ County of San Francisco, 171 Fed. 
727, 735; Harley v. Linderntan, 109 N. AV. 570; 8 
L. R. A. (N. S.) 124, 130.) 

The Secretary of the Interior, acting in a quasi 
judicial capacit}^ has gone through all the formal 
ste})s of a judicial tribunal. He has heard evidence, 
argument of counsel, on both law and facts, has read 
and considered the law ])ertinent to the issue, and be¬ 
ing fully advised in the premises has rendered his 
decision after due deliberation. Nothing appearing 
upon which to successfully predicate a charge that 
the judgment is the result of fraud practiced by or 
upon the Secretary, that it was reached by reason of 
whim or caprice, or in the absence of due considera¬ 
tion of law or evidence, it becomes final and conclu¬ 
sive. Being in the nature of a judgment, from 
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which no api)eal is provided by the act, the Secre¬ 
tary has become fiotcfus officio. He no longer is 
connected with the matter; it has been ended. 
There is no continuing feature to such action; noth¬ 
ing exists to Ix' ])revented, nothing is impending to 
enjoin; his judgment has become final and conclu¬ 
sive as i)rovided by the act. 

The words “final and ccmclusive” describ¬ 
ing the power given to the Secretary must 
be taken as conferring, and not as limiting 
or destroying that autlKuitv. In other 
w(U-ds they must be treated as absolutely 
excluding the right to review, in the 
ciuirts, * * * 

Lane V. Ignited States ex ret. Miekadiet, 
241 V. S. 201-209 citing 11 alto welt v. Coni- 
nions, 239 U. S. 500, 508. 


If, therefore, the Secretary acted within his juris¬ 
diction, in the consid(*ration of the claim before 


him, rendering his decision in the exercise of judg¬ 


ment and discretion, the court will refuse to review 
it, or to take jurisdiction for any purpose, even if 
it is apparent that emu* has been committed. 


United States ex ret. Cripjde Creek et at. 

V. Interstate Comtneree Commission, 11 Fed. 

(2d) 554-556 (App. D. C.). 

The obvious remedy of claimants under the War 
Minerals Relief Act whose claims have been denied 
because of their doubtful status, is congressional 
action. Congress alone is responsible for whatever 
reasonable doubt exists regarding the meaning of 
the language used, and wherever such doubt exists, 
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if in fact it does exist, the phraseology must be con¬ 
strued. In so far as a claim or an item of a claim is 
concerned, the Secretary must necessarily discover 
its nature and classify it as one intended to be reim- 
bursed before he can allow it. This is one of the 
constituents of due consideration on the merits, 
and has been upheld by the courts. 

Confusion and litigation might have been avoided 
had Congress used more care in its choice of words 
and ])hrases, but a condition has resulted which 
Congress may yet remedy and many claimants 
being well aware of its prerogative, now have a bill 
pending, intended to give them some of the relief 
they have properly been denied by the courts, in the 
present condition of the Act. 

The Marshall item of $170,000 

This item is the basis of or involved in at least ■ 
three separate (daiins, the Crimora claim, the 
United Chemical claim, and the Marshall claim, the 
latter being the independent claim of Marshall. 
Each one claims it as his individual loss. It came 
a])out substantially in the following manner: 

^lai'shall was an ore buver. The Crimora Com- 

• 

pany agreed by written contract, through its man¬ 
ager, the United Chemical, to sell Marshall a quan¬ 
tity of ore at a stipulated price during a stated 
period. The market dropped below the contract 
pri(‘e and Marshall sought a cancellation of the con¬ 
tract. Having already advanced, in consideration 
of ore to be delivered in the future under their con¬ 
tract, the sum of $120,000, for which notes were 
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executed by the Crimora Manganese C()ri)()rati(ui, 
Marshall offered as an iiidiieeineiit for cancellation 
to return the notes and to give $50,000 in cash as 
additional consideration. The offer was accepted. 
Marshall ]*eturned the notes to Crimora, ])aid the 
$50,000 in cash, and the contract was canceled and 
returned to Marshall. He had been eager to get the 
contract out of the way because h(‘ was losing 
money every day in its i)erforinance; his counsel 
had advised him that unless lie could ac(*om])lish 
its cancellation he must receive the ore and take his 
l(»sses. The Crimora was anxious to cancel because 


it was afraid it would be necessary to tender the ore, 
have it i*efused during the period covered by the 
contract, and then be compelled to await long-drawn- 
out litigation to get their money, which was imme¬ 
diately requisite to their performance as an operat¬ 
ing fund. So it was easy to agr(‘e uj)on cancellation. 
(Tr. j). 7.) 

Th(‘ United (diemical (’o. claims that it i)romised, 
through \Vhetst(Uie its siqierintendent, to reim¬ 
burse Marshall his outlav, incurri'd in the canc(‘l- 
lation—i. e., the 170,000—and that because of such 


lironiise it should lie jiaid that sum from the War 
Minerals Kelief Fund. 


It fails to show that it has rcjnud Marshall, and 
does not satisfv the Secretarv whv it made such 
promise, mu* that even if fultilled, such promise or 
payment would create a reimbursable net loss inuhu* 
the Dent Act. So, upon the ground that the trans¬ 
action was for the mutual benetit of the parties 
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coneenied, that it was a balanced item between 
them, being for value given and received and com¬ 
posed no net loss to anyone, and particularly none 
to the claimant which was reimbursable from Gov¬ 
ernment funds, the Secretary declined to pay it. 

This action clearlv was within his authoritv. It 

ft « 

involved a due consideration of this item of the 
claim on its merits. In the purview of the act, and 
of the cases alreadv decided bv the courts, it does 
not constitute arbitrary or capricious action by the 
Secretarv. 

ft 

CONCLUSION 

The lower court committed error in overruling 
defendant’s motion to dismiss— 

1. Because the bill does not state facts sufficient 
to entitle i>laintiff to the writ sought. 

2. J3eeause the action of the Secretary is final 
and conclusive. 

.‘3. Jlecause th(‘ court has no i)ower to review, 
alter, or interfere with the finding of the Secretary 
of the Interior. 

4. Because tlie court, if it otherwise has jurisdic¬ 
tion, can not grant the relief souglit in the absence 
of indispensable i)arties defendant. 

5. Because ecjuity can not relieve i)laintiffs under 
the allegations of the bill. 

Therefore the action of the lower court should 
be reversed with directions to dismiss the bill. 

E. O. Patterson, 
Solicitor, Interior Department. 

O. H. GRA\TiS, 

Assistant to tJie Solicitor. 


Uxrra) Chemical axi> Ixdustrial Compaxies 

No. 4441 

INTRODUCTORY 

The jiromliiro in this case was the same as in the 
Crimora ease. A motion to dismiss the l)ill was 
filed n})on 5 < 2 :rounds. (Tr. ]). 11.) It was over¬ 
ruled. This a])|)eal is l)ased on error of the lower 
court in overruling? the motion to dismiss, defend¬ 
ant, havin<? elected to si and on the ruliiijs: of the 
court and plead no further, whicdi (‘onforms sub¬ 
stantially to that set forth in —4440, a])pearini? in 
this ai\i?ument. 

Assii?iiiuciit <»f criMO’s 

1. The court erred in failing? to hold that 
the bill of com])laint as amended does not 
state the cause of action. 

2. The court ei*red in failing to hold and 
decide that under section 5 of the Dent Act 
(40 Stat. 1272), the defendant Secretary of 
the Interior was vested with sole jurisdic¬ 
tion to hear jilaintilfV claim and to make 
award thereunder as he shall determine to 
be just and equitable, and when so made, such 
award is conclusive and final. 

3. The court eri*ed in failing to hold that 
it has no ])ower to review the action of the 
Secretary of the Interior in making an 
award under the Dent Act. 

4. The court erred in failing to hold that 
it can not assume jurisdiction over the sub¬ 
ject matter in litigation in the absence of 
indispensable i)arties defendant. 

5. The court erred in overruling defend¬ 
ant ’s motion to dismiss the bill of complaint 
as amended. 
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Statement of facts 


The priiieii)al i)oiiits which distinguish this case 
from tlie Crimora case will be apparent from a 
])rief statement of the undisputed facts: 

1. Crimora, a corporation, owned the mining 
plant involved. 

2. United Chemical Companies, also a corjiora- 
tion owned a controlling amount of stock in Cri¬ 
mora, and had invested the sum of $500,000 in a 
Bond issue of Crimora. 

2. United (Miemical Companies became the Sup¬ 
erintendent of operations at tlie mining plaiit, under 
a contract with Crimora, its compensation being 
tix(‘(l at $1,000 p('r month, and lO^/i of the net 
])rotits. W'iietstoiH*, ScM'retarv and Ti*easurer of 
eacli cor})oration was ])laced in charge, under the 
cmi tract. 

4. During the period of his management, losses 
were sustained. 


5. Botli corpoi*ations tiled claims with the Secre¬ 
tary of the Intei'ior, under the Dent Act, which, 
])ecause of the close relations of the two concerns, 
by agreement of counsel, were considered jointly, 
and awards made to each claimant. 

6. The War Minerals R(‘lief Commission and the 
Secretary found and held to be the fact, upon all the 
evidence presented, that the United Chemical com¬ 
panies was not a j)roducer ])ut was a creditor and 
emi>loyee of the mine owner and operator, which 
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was the produeer, and in the purview <d‘ the Dent 
Act was entith‘d to no further or additional award. 

The a])pellee l)y its bill makes the entire record 
of the hearing before the Secretar\^ upon its claim 
a part of the bill, by reference (Tr. bottom p. 3) 
but does not set same out because of its great 
length. (Brief Appellee, p. 20.) 

ABGUMENT 


The record discloses (Exhibit “A’’ to bill, Tr. 
j). 8) that the War Miiu‘rals Belief Commission, 
which originally heard appellee’s claim at length, 
togetlier with that of Crimora, found that this 
appellee was not a mine owner or })roducer and 
awarded it nothing. The Secretary of the Inte¬ 
rior, on consideration of its tinding, disagreed in 
the matter of award and paid United Chemical 
Compani(‘s $56,503.20, which it accei)ted. On re¬ 
hearing (Exhibit “A” to bill, Tr. p. 9-11) the Sec¬ 
retary found United Chemical to be uo prodncer 
and held that it was entitled to no further award. 

The record on rehearing (Exhibit “A” to bill, 
Tr. p. 11) discloses due consideration of evidence 
adduced, oral arguments of counsel, written briefs 
submitted, a review of the entire record, the weigh¬ 
ing of arguments, and a consideration of the War 
Minerals B(‘lief Act of March 2, 1910, Sec. 5 (40 
Stat. 1272), as amended, all of which indicates full 
and thorough consideration of both law and facts, 
the due exercise of judgment and discretion, and 


})reeludes any deduction of capricious or arbitraiy 
action. 



Tliis forecloses the claimant from any 

fiirtlier consideration. Upon the theory that it was 
made in the performance of his duty imder the law, 
the Secretary was done with the claim of the ap¬ 
pellee. If he did not exceed his authority, his find¬ 
ing that appellee, as a matter of fact, was not a 
])roducer, was final and conclusive as to the claim¬ 
ant, and will not be molested bv the court as arbi- 
trary or capricious. 

Upon the record he could have reached no other 
reasonable conclusion. Because it has bought a 
controlling block of the corporate stock of the Cri- 
niora Corporation does not put it in a position that 
it stands in lieu of the corporation. The owner¬ 
ship of shares of stock, naturally, will stimulate its 
interest in the success of the corporation’s business 
ventures, but the controlling stockholder is liable 
only to the extent of its holding under the law. In 
any event, a controlling stockholder can not stand 
in lieu of the corporation to receive assets, and at 
the same time assert the independent liability of 
the corporation as to losses. Such is the effect of 
its position here. 

The investment by United Chemical Companies 
of $500,000 in the bonds of the corporation was 
purely speculative. It was no doubt moved to do 
so from business reasons which had for their basis 
expectant income from such investment and the 
security offered in the property and assets of Cri- 
mora. Its interest, therefore, in the success of 
Criinora is based on anticipated profits, and its 
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identity as a corpuratioii is as separate and distinct 
from that of Criinora as though two individuals 
were involved instead of two cor])orate entities. 

Even if it had been stimulated to make such in¬ 
vestments, Congress has not provided for the reim¬ 
bursement of losses of that character through the 
Dent Act. 

CONCLUSION 

Aj>])elle(* relies ui)on the opinions of the U. IS. 
Supreme Court in tlie cases of 

ITerA’ v. Ji^lrcs ( l!(n C. S. 175) and 
irrr/7; V. ('hcstdtcc ( 2()7 C. S. 185) 

togetlier wiili the opinions of this ('ourt in the 
eases of 

Jarman v. II5>rA*, No. 4o()() (10 Fed. (2d ) 
OSO) and 

('arp/j V. Xo. 4)>()7, 

a eomi>anion ease, recently handed down, as being 
decisive of the material (piestions involved in this 
ease. 

In the light of these decisions and the eases cited 
in this joint argument, ai)pellant res})ectfully con¬ 
tends that the lower court committed error in its 
refusal to sustain defendant’s motion to dismiss, 
and that it shoidd be reversed and directed to dis¬ 
miss the bill. 

E. O. Patterson^ 
Solicitor, Interior Department, 

O. H. Graves^ 

Assistant to the Solicitor. 
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PREFACE 

In the Court below, as in No. 4441, the appellant 
based his defense to the w'holly admitted h\\\ of complaint 
on the following proposition: 

**The decision here may show appalling had judg¬ 
ment; any person or any court might have reached 
a different conclusion, and it may be the decision was 
erroneous, but no court may review the error, if 
error there be, as the decision of the Secretary is 
final, conclusive and non-reviewable.”* 

Our answer there, as now, is that a wTit of Manda¬ 
tory Injunction lies to correct erroneous rulings of law 
amounting to an abuse of discretion and to control arbi¬ 
trary and capricious findings of fact in the administration 
of a discretionary statute where the admitted fact is that 
the claimant having wholly proven his claim is entitled 

* “There is not, in my opinion, in the whole compass of human affairs 
so noble a spectacle as that which is displayed in the progress of juris¬ 
prudence; where we may contemplate the cautious and unwearied 
exertions of wise men through a long course of ages, withdrawing 
every case, as it arises, from the dangerous power of discretion and 
subjecting it to indexible rules, extending the dominion of justice and 
reason and gradually contracting within the narrowest possible limits 
the domain of brutal force and arbitrary will.” 

(Sir James Mackintosh)—Sharswood’s Blackstone, p. 27. 
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to participate in the distribution of a gratuity and on that 
issue we come here. 

We do not contend we had a vested right to the 
gratuity, but we do claim that the gratuity having been 
directed by the Congress, the Secretary must act within 
the statute and within the specified limits of his 
authority, and his action thereunder may not be arbitrary 
or capricious as he admits here he %vas.* 

BRIEF FOR APPELLEE 

This appeal comes here from the denial by Mr. Justice 
Hitz, in the court below, of a motion to dismiss the bill 
of complaint. The motion was based on the recent 
decision in the Rives case and involved a discussion of 
the opinion in that decision. 

It was fully presented in oral and printed arguments 
and it being a suit of moment, not only in the amount 
involved, but by the principles of law concerned, it was 
fully considered by Mr. Justice Hitz who denied the 
motion, and the defendant, electing to stand on his motion, 

an appeal to this court was perfected. 

* * * 

The suit, arising under the so-called War Minerals 
Relief Act (Sec. 5 of the Dent Bill), concerns the juris¬ 
diction of a court of equity, in the exercise of its powers, 
coupled with the question whether the exercise of arbi¬ 
trary and capricious findings of fact by appellant, amount¬ 
ing to an abuse of discretion in the administration of the 
remedial act is final and conclusive on a court of equity, 
and in that connection arises the question whether errone¬ 
ous prejudicial rulings of law amounting to an abuse of. 

* On p. 15 of his brief Appellant augments his claim to unbridled 
power by claiming Congress ‘"delegated” its power to him and substituted 
his conscience for the discretion of Congress: in other words he is its 
alter ego a proposition worthy of Trotsky. 
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discretion and palpably wrong by the appellant in 
such administration can be reviewed in equity through the 
medium of a mandatory injunction, the right arm of a 
court of chancery; the appellant contends the arm is 
paralyzed and is defiant of its stroke. 

Every allegation of fact charged in the bill stands ad¬ 
mitted, No question concerning the construction of the 
statute is involved. The motion to dismiss ran only 
to the jurisdiction of the court below. There was no 
special motion running to any particular allegation. 

Conclusions of law are not pleaded by appellee, only 
allegations of substantive fact were set forth in the bill 
of complaint, and every allegation stands here admitted, 
the only record in the case. 

The bill of complaint is terse and brief, and is the best 
statement of the facts that can be made here. 

♦ ♦ ♦ ♦ 

As pointed out by this Court in the late case of Work 
vs. Read (54 W. L. R. 34), the bill of complaint is the 
only record that may be considered here and no extrane¬ 
ous matter may be considered, the appellant, apparently 
contending that admission in a pleading is of no particular 
importance. 

LAW 

We start this argument by asserting that no decision 
of any executive, in the administration of any statute 
where the ascertainment of fact is followed by the appli¬ 
cation of the statute is final and conclusive unless fairly 
arrived at, based on substantive testimony and within the 
law and guided by the law and not capricious or arbitrary. 

The Conclusions of an Administrative Officer, 
OR THE Head of an Executive Department 
Entrusted with the Administration of an Act 
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OF Congress, Mist Be P'airlv Arrived at and 
Must Not Be Arbitrary or Capricious. 

In the case of Houston vs. St. Louis, 249 U. S., 479, 
the court held that where the Secretary of Agriculture 
had fairly arrived at a decision, zcith substantial evidence 
to support it, the decision was final; otherwise not. 

In Rrouyham vs. Blanton, 249 U. S., 501, where it 
was sought to review the decision of the Secretary of 
Agriculture, and after reviezviny the testimony, the court 
said: 

“Such is the testimonv in outline, and it is manifest 
that the action of the Department is not arbitrary 

* * * at least, such was the judgment of the 

Department, and we cannot pronounce it arbitrary.'* 

In Kziock Jan Fat vs. ffliite, 25.^ L'. S., 454, a habeas 
corpus proceeding arising under the Immigration Act, the 
court said: 

“It is fully settled that the decision by the Secre¬ 
tary of Labor on such a question as we have here is 
final and conclusive on the courts, unless it can be 
shown that the proceedings were manifestly unfair 

* * * or show a manifest abuse of the discre¬ 

tion committed to the executive officer by the statute 

* * * or that their authority zeas not fully exer¬ 
cised * * * decision) must find 

adequate support in the evidence." 

The writ was granted, thereby reversing the decision 
of the Secretary of Labor. 

In Leach vs. Carlisle, 258 U. S., 138, a Post Office 
case, the court said: 

“This was a question of fact which the statutes 
passed to the discretion of the Post Master General, 
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and the applicable, settled rule of law is, that the 
conclusion of the head of an executive department 
on such a question, when committed to him by law, 
will not be reviewed by the courts, where it is fairly 
arrived at and has substantial evidence to support 
it, so that it cannot be justly said to be palpably 
wrong and, therefore, arbitrary.” 

In Minnesota vs. Lane, 247 U. S., 243, it is pointed 
out that the decision of the Secretary of the Interior is 
final and conclusive when it is not arbitrary, the converse 
being that, if he were arbitrary, the courts would review 
and control. 

In Ripley vs. U. S., 223 U. S., 695, while it was held 
that the power of the Government over a contract is 
complete and its agent’s decision final and conclusive, it 
was also, held that the agent*s judgment should be exer¬ 
cised reasonably, and gross action on the part of the 
agent would be reviewed, as it was not conclusive where 
exercised capriciously, as he must act with due regard 
to the rights of all the parties. That abuse of discretion, 
will be reviewed even in mandamus, is wholly established 
by more than two citations to be found in 38., C. J. pp. 
598, etc., and all of the citations are applicable here. 

The case of Rives vs. Work, 69 L. ed. 365, not yet 
published in official U. S. Supreme Court reports—the 
very decision replied upon by respondent—expressly 
recognizes these rules or principles of law, and cite the 
cases, but the Chief Justice held that the court could not 
hold the Secretary’s decisions capricious or arbitrary **in 
the absence of anything to show that they were capricious 
and arbitrary ** 

In Degge vs. Hitchcock, 229, U. S., 162, the court, 
refused jurisdiction to review an arbitrary and illegal act 
on the part of the Postmaster General because the plain- 
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tiff proceeded by certiorari rather than in equity, which 
alone, it was stated, could control the situation. 

In the Rives decision Mr. Chief Justice Taft made 
passing reference to the sugar bounty cases, and the ref¬ 
erence is illuminating as it bears out the contention made 
here by appellee that congressional gratuities are bound 
and controlled by the rule of law and do not lie within the 
personal discretion of the gratuity officer. So we find the 
test is whether the decision of the secretary was palpably 
wrong {Leach vs. Carlisle, supra) ; if so it follows as a 
matter of law it was capricious and such was the ruling of 
this court in the late Jarman and Carpy decisions. 

The proposition is elementary and has never been 
denied and in fact is admitted by the appellant and we 
will not take up the time of the Court restating it, and 
with the authorities cited above, we leave that matter, 
limiting ourselves to a brief discussion of the record here 
and a reference to the Rives decision, a mandamus case. 
Counsel is evidently laboring under the impression that 
the suit herein was in mandamus as all his citations refer 
to such a proceeding as do his propositions of law which 
would be applicable to mandamus proceedings like those 
of Rives, Jarman and Carpy. 

Granting all that is or can possibly be claimed for it 
(plus the Chestatee, Jarman and Carpy cases) the fact 
remains it cannot be used as a mantle for arbitrary or 
capricious conduct or as a shield for abuse of discretion 
and the Rives case so holds. 

In his report to Congress on December 7, 1925, Secre¬ 
tary Work stated that the Supreme Court had held that 
his decisions were final and conclusive when reasonable, 
which is the true rule and which we strongly endorse, but 
he abandons such rule here. 

It will be noted that we made full allegation concern- 
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ing the verity of each element and factor of each item 
making up our claim, and in no instance was there any 
denial or any controverted fact and the same, in each 
instance w’as admitted to be true by the secretary herein, 
said admission arising under his motion to dismiss. 

The claim as a whole and in detail was examined and 
approved by the auditors of the defendant which while 
not conclusive clearly indicates our claim was just and 
accurate. 

Our losses were within the terms of the remedial 
statute, w^hich is wholly admitted by the appellant here, 
and were not controverted, though some undesignated 
items, evidently, were disallowed, but appellant refused 
to designate them. 

In computing our losses the defendant found the same 
to be $392,000 and he allowed us the “lump sum” of 
$14,462. 

That being true, why did not the secretary allow us 
at least $392,000 instead of the unjustified sum of 
$14,462? Why he allowed that “lump sum” only the 
secretary knows, and he refuses to tell us. 

However, we claim the following things to be true to 
be apparent and to be admitted by the Secretary.* 

1. That he found our loss to be $392,000 under allow¬ 
able items. 

(a) While charging us with the value of sales of ore 
produced by us under the stimulation in the sum of 
$92,872, he refused to allow us the cost of producing the 
same, which cost exceeded the total of the ore sales by 
$409.14, making a net loss to us on that operation of 
$93,281.14; and the Secretary admits it. This was not 
done under any adverse construction of the statute as 

• The Secretary contends, p 12 of his brief, “that an emphatic denial 
that his action was arbitrary is deemed unnecessary” and he dismisses 
the entire subject without other comment. 
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the Secretary has in all other claims allowed mining cost 
when charging mining sales. (“Palpably wrong.’’) 

Could any act be more capricious or arbitrary, or any 
ruling of law more erroneous, than to disallow the cost 
of production, and charge us with the value of the prod¬ 
uct? 

(b) He made us no allowance for the purchase cost 

of our own real property (we did not make such claim), 
but he deducted from the computation of our net losses 
(the same $392,000), the sum of $40,000 as the scrap 
or salvage value of our own real estate, and does so in 
face of his admission that on Armistice day and ever since 
the total value of all our properties, real and personal, 
created under the stimulation, did not exceed $10,000. 
How could he, fairly, charge us with a salvage value of 
$40,000, when he admits the value of the same wa: only 
$ 10,000 ? (** Palpably wrong*') * 

But he did worse, as will be seen by the following: 

(c) It appears that the sum of $170,000 was borrowed 
by Appellee for the purpose of the stimulated project 
and was wholly used in the erection of a mill on the realty 
of the Appellant. The secretary so admits: there is no 
controversy about it. 

The Secretary held such item was not allowable as an 
obligation since the obligation had been “forgiven’’ (what¬ 
ever that is) after Armistice day,’*' by the creditor and 
for some unknown “reason’’ the Secretary refused to 
allow’ the item as a disbursement, although the record 
shows and it is admitted every dollar of that amount was 
necessarily disbursed by appellee in the stimulated produc¬ 
tion of manganese ore, and then proceeded to do worse 
(if worse were possible). After refusing the item either 

• His brief is silent concerning the items and he attempts to hide it 
in the Rives decision thus claiming to be final and conclusive in the 
matter of this extraordinary item. 
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as a disbursement or as an obligation he charges us with 
the amount because it was “forgiven” after Armistice day 
and deducts it from his computation of our net losses, 
making a loss to us of $340,000. There is no question of 
discretion or the construction of a statute involved in this. 
It was simply arbitrary or gross ignorance of accountancy. 

Even if the obligation was forgiven or discharged or 
repaid, the money, the $170,000, became and was abso^ 
lutely the property of appellee and was allowable either 
as an obligation incurred or as a disbursement, as it is 
admitted the entire amount was disbursed by appellee in 
the stimulated project. And he admits every one of these 
allegations. 

An effort is made in the department decision to justify 
the disallowance of the item of $170,000 as **income 
under contract** by detailing steps leading up to the “for¬ 
giveness” by the creditor, of the obligation. It alleges 
that subsequent to Armistice day, Crimora released 
Marshall from the performance of an ore purchasing 
contract by the terms of which Marshall returned to 
Crimora its promissory notes to the extent of $120,000 
and advanced Crimora $50,000 which another corpora¬ 
tion agreed to repay Marshall. Some extraneous matter 
is injected into the decision at this point to show some 
other state of facts, but we will accept the decision of the 
department in broadest claim that the obligation was 
extinguished after Armistice Day, but where we ask is 
the basis for not only refusing it as a disbursement, but 
for charging us with **income under contract, $170,000.” 
If the amount had been allowed us plus the other disburse^ 
ments of $392,000, making a total of $562,000, it might 
be allowable to deduct “the forgiven” item which would 
leave us $392,000, but to refuse the allowance of the 

* The Secretary completely disregards the fact die item, if ftt ali, 
arose after Armistice Day. 
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disbursement of our own money and then deduct it from 
our net losses demonstrates at least a lack of knowlege 
concerning accounting on part of the Secretary. 

The alleged agreement between Crimora and Marshall 
does not appear in the record and all w^e know about it 
is the reference to it in the decision, but the alleged facts 
are not given and the decision, if made at all is not 
signed, but taking any view' of it we contend that no sub¬ 
sequent development concerns the Secretary; that in mak¬ 
ing deductions for salvage or usable value “amongst other 
things,’’ he is restricted to Armistice Day value. The 
act says so. This court so ruled in the late Jarman 
case. 

What was the market value of this alleged contract on 
Armistice Day? (How could an intangible asset have a 
legal value?) It does not appear, and the Secretary does 
not state, but whatever it was, its greater or lesser value 
after Armistice Day is not material unless losses occurr¬ 
ing to us after Armistice Day may be set off against 
the “forgiveness’’ nor does it concern the Secretary in 
this matter at least, as the Secretary, under any construc¬ 
tion xvas bound by law, because the remedial act reads 
“that the decision of the Secretary shall be final and con¬ 
clusive, subject to the limitations hereinafter provided.’’ 

“The Then Value’’ provision was a limitation follow- 
ing. And right at this point we ask if the “then’’ value 
of our plant, equipment, etc., was only $10,000, as 
admitted by the Secretary, how could he charge us 
$40,000 as salvage value! Was he limited to Armistice 
Day Value as directed by the Statute or may he make a 
statute of his own by arbitrary construction? 

At first blush it may appear strange that a plant that 
cost us $500,000 w'as only worth $10,000 within the year, 
on Armistice Day; but such w'as the fact. A manganese 
plant was w'orth nothing when the bells of peace were 
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tolled, and the only value left was scrap value, like a mil¬ 
lion dollar ship built in war times bringing only a few 
thousand dollars in scrap value after Armistice Day. 

However, after making the above deductions there 
was still $64,000 left, and the Secretary proceeded to 
deduct therefrom the sum of $50,000 previously awarded 
and paid to another claimant by his predecessor, Mr. 
Secretary Payne, and having therein fully exhausted his 
non-reviewable judicial functions, awards us the lump sum 
of $14,462 thus cutting our total award to the lump sum 
of $14,462 and wrapping it up in the mantle the Rives 
decision tenders it to this court. Such is the fact admitted 
by the Secretary. 

What is discretion? 

*^T'he power to discriminate what, under existing 
circumstances, is right and proper. The lawful exer¬ 
cise of discretion involves a fair consideration of all 
peculiar features of a particular question to the dis¬ 
position of which it is to be applied; it excludes not 
only the play of fancy or caprice, but also, servile 
adherence to a hard and fast general rule, and is 
confined within those limits within which an honest 
man, competent to discharge the duties of his office, 
ought to confine himself.” (18 C. J., 1134-5.)* 

Even if the words “final and conclusive” were not 
found in the remedial Act, the law would have written 
them in; and that is the rule in every instance of an 
administrative statute. 

It may be contended that no question of law arises 


•Here (p. 15 of Appellant’s brief), counsel contends “it (Congress) 
had delegated its power to the Secretary, where conscience substituted for 
Congressional discretion should be his sole guide.” This extraordinary 
but not unusual claim by the Secretary carries its own refutation. The 
Congress cannot delegate it powers. 
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here, simply the question whether the Secretary was capri¬ 
cious 1 If so, we will be content with such situation. 

The act reads (2 par. sec. 5) : 

“The said Secretary shall make such adjustments 
and payments in each case, as he shall determine to 
be just and equitable; that the decision of said Sec¬ 
retary shall be final and conclusive.” 

What does the word “decision” refer to? It can only 
refer to decisions of fact, namely, “adjustments.” 

That is, that he shall “adjust” the claim, decide the 
amount of the net losses within the rule of law, and pay 
the amount of adjustment; facts are “decided”; law is 
adjudicated I Courts adjudicate the law; the Secretary 
decides the facts and his construction of a discretionary 
statute is not final and conclusive unless there be a pos¬ 
sible reason to uphold the construction, hence it is not 
final or conclusive in any event. 

“Adjustment” means the payment of losses deter¬ 
mined by the Secretary, less the legal, not discretionary 
deductions and the result is the net loss. 

While it is true that no one could successfully review 
the “adjustment” that was fairly arrived at, it is yet true 
the rule fails when applied to illegal, capricious or arbi¬ 
trary conduct. 

Cameron vs. U. S., 253 U. S., 450, 464. 

In the recent case of Louisiana vs. Work (decided 
November 23, 1925), the Federal Supreme Court held 
the Secretary could be enjoined from the performance of 
an illegal act in the construction of and administration of 
the Swamp Land Act {which is a pure gratuity.) The 
United States then w as under no moral or legal obligation 
to make the land grant and the State had not earned 
and had no vested right to the grant. 
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When the Secretary determined our losses to be $392,^ 
000 and subsequently and in this suit admitting our loss 
was $494,000, if it was final and conclusive on us, it was 
likewise on him; after making such finding, he could not 
defeat our loss by capricious or illegal conduct in the 
matter of deductions. 

Real estate cannot be salvaged nor scrapped^ especially 
real estate owned in fee simple and acquired prior to 
the war by the claimant. 

The usable value of machinery and appliances, of fixed 
use, could not be salvaged, as they were part of the real 
estate, part of the soil, a part of the mill that was part 
of the soil; and yet $40,000 was deducted from the com¬ 
putation even when the value of it all—land, buildings, 
machinery, etc.,—did not on the day after Armistice, 
nor since, exceed $10,000, as admitted by the appellant. 

The record here is not confined to his decision; the 
record here is his admission that the bill of complaint 
is true; he admits he was capricious and arbitrary; that 
he acted illegally and erroneously, and he cannot salve 
the admission by fleeing to his decision wherein he said 
something that might be construed to the contrary.* 

Many other allegations of capricious and arbitrary 
action are set forth in the bill of complaint, and have not 
been detailed in this brief, but which all stand admitted 
by the appellant, and which will become apparent at a 
glance. The admitted allegations (fact) do not lie 
against the Secretary personally, but arise through the 
continuing encroachment on the power of the courts, an 
example of the rising tide of archaic bureaucracy. 

In the court below the defendant boldly stood his 
ground; did not recede an inch, but argued, “the court 

* On p. 14 of his brief counsel, in face of the admitted facts, again 
contends that the courts cannot intervene no matter if the Secretary 
abused his discretion, which is as arrogant as the language in the preface 
of this brief. 
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had no jurisdiction to correct error if error there be,” 
and cited and recited the Rives case to support the con¬ 
tention. He added this: 

“These decisions may shoiv appalling bad judg¬ 
ment. It might be possible for most any one to 
take these facts and reach another conclusion—the 
fact, however, that the counsel for the plaintiff, or 
the court, or counsel for defendant might reach some 
other conclusion on the record zvould not stamp de¬ 
fendant's decision as arbitrary or capricious. The 
Secretary's conclusion to take an extreme view might 
be erroneous. The court has no jurisdiction to 
correct error if error there beJ* 

Practically the contention here is the same and that 
was the fact and spirit of the award and the spirit of the 

defense here ‘‘The King can do no wrong.” 

♦ ♦ ♦ ♦ 

Little remains to be said here if the rule reiterated in 
the late decision of this court in IVork vs. Read is to be 
followed, namely, that the only record to be considered 
as the facts of the same are the allegations of the bill of 
complaint. 

In the Court below the defendant strenuously con¬ 
tended he was the final analysist of the law and the fact, 
and that no erroneous ruling of his could be corrected; 
that while his decision might appal mankind, neverthe¬ 
less his will controlled. 

After we reached this Court, defendant changed his 
base, contending only as stated in his report to Congress 
on Dec. 7, 1925, that his reasonable awards w’ere con¬ 
clusive, and in that view we concur but on the incoming of 
his brief w’e find that in face of the facts and his admis¬ 
sions, he still contends he is the lord of the law and the 
fact, infallible and impeccable, a veritable Ahkoond of 
Swat. 
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The Jarman and Carpy cases, recently decided in this 
court, are illustrations of the rule that mandamus cannot 
be used as a Writ of Review, unless the record discloses 
that the action of the Secretary is arbitrary or capricious 
or fraudulent, as restated by the Supreme Court in the 
Rives case. 

The record here is the bill of complaint. It is apparent, 
in the first instance, that the appellee was a qualified 
claimant, at least, to the admitted amount of $494,000, 
and the only question here relates to the deductions from 
the ascertained and determined admitted losses of $392,- 
000 . 

The record is that from the ascertained and determined 
losses of $392,000, the Secretary, as he admits, deducted 
arbitrarily and capriciously the following items, namely: 

I. The amount of $40,000 as the salvage value of 
the property of Appellee, which he admits in 
value did not on Armistice Day or since exceed 
the value of $10,000; and while we claim the 
entire deduction of $40,000 was arbitrary, it 
stands beyond argument that, in any event, the 
deduction to the extent of $30,000 was arbi¬ 
trary and capricious.* 

II. The record shows that while the defendant de¬ 
ducted from the ascertained and determined 
losses the gross value of the ore sales made by 
Appellee, he did not allow the cost of mining 
and producing the same, which was $409.14 in 
excess of the gross sales, thereby making an 
arbitrary and capricious deduction of $93,872.* 

III. The record shows that from the ascertained and 
determined losses the defendant deducted there- 


* Appellant does not even refer to these items in his brief. Why? 
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from the sum of $50,000 previously awarded 
to another claimant, an illegal act, palpably 
wrong, and therefore capricious and arbi¬ 
trary.* ♦ 

IV. That from the ascertained and determined losses 
the appellant deducted the sum of $120,000 on 
obligations existing on Armistice Day against 
the appellee, and that in connection therewith, 
he 

(a) Refused to allow the same as an obliga¬ 

tion on the ground that subsequent 
to Armistice Day the creditor had 
forgiven the debt, and 

(b) Refused to allow the said sum as a 

disbursement and did not include the 
same in the ascertained and deter¬ 
mined losses, although the record 
shows that prior to Armistice Day 
the appellee had necessarily expended 
the entire amount in the stimulated 
ore production. Concerning this item 
appellant in his brief confines his con¬ 
tention to some post armistice agree¬ 
ment. 

(c) That after refusing to allow the same 

either as an obligation incurred and 
existing on Armistice Day or as a 
disbursement made prior to Armistice 
Day, he deducted the amount of 
$120,000 from the ascertained and 
determined losses of appellee, and 
deducted $50,000 additional, making 

•• This item is completely ignored by the Appellant in his brief. Again, 

we ask, why? 
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a total of $170,000; the $50,000 hay¬ 
ing been previously allowed by Sec¬ 
retary Payne to another claimant.* 
(d) That the base of such latter deduction 
was some post Armistice operation 
between the appellee and its obligee. 

These deductions wiped out the ascertained and deter¬ 
mined losses of Appellee, but for some reason not appar¬ 
ent, except it be arbitrary and capricious, the defendant 
made what he calls a **lump sum adjustment* of 
$14,362.00, to cover not only the losses of Appellee, but 
the losses of another claimant! So it is apparent that 
thereby the appellee in any event, was erroneously, capri¬ 
ciously and arbitrarily deprived of at least $378,000; and 
if it be held that the previous award to appellee of 
$26,000 was properly deducted from the ascertained and 
determined loss of $392,000, it still follows and is appar¬ 
ent that appellant arbitrarily and capriciously deducted 
the sum of $366,000.00 from the ascertained and com¬ 
puted losses, which total sum was a portion of the admit¬ 
ted net loss of $494,000.00. 

The claim of Appellee, wholly proven and uncontro¬ 
verted, was for about $500,000 which the Secretary ad- 
nitted; and it is impossible to determine from the record 
what particular items were allowed or rejected, and the 
record discloses the appellant made no finding concerning 
the items allowed or rejected, and has refused to make 
any statement to appellee concerning the same, which, 
per se, is arbitrary and capricious.** 

The adjustment of losses was a matter wholly within 
the judgment and discretion of the Secretary, and if not 

* Appellant’s brief is silent on the items. 

** The only suggestion in Appellant’s brief concerning these matters 
is the pure assertion (p. 16) that there was no abase of discretioiit 
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palpably wrong, capricious or arbitrary, was conclusive 
and beyond the powers of the Court to control, but the 
acts of the Secretary stand admitted here. But the deduc¬ 
tions were limited by rules of law and were not within 
his judgment and discretion, like the pre-armistice time 
of the losses except, possibly, as to value of the legal 
item as determined by this Court in the Jarman case, 
he was controlled by law and not by his judgment and 
discretion! And it is evident this court controlled his 
discretion by excluding post armistice losses and hence 
the Secretary could exercise no discretion concerning such 
matters. 

We submit, for instance, that he could not allow post¬ 
armistice losses; there w^as no discretion there. The con¬ 
verse is equaly true, and he could not deduct post armis¬ 
tice profits as against ante-armistice losses or obligations. 
Surely this is a sound proposition, and the only claim 
made or that can possibly be made to uphold the deduc¬ 
tion of the $170,000 obligation (or disbursement) is 
some post-armistice arrangement by which the appellee 
was “forgiven” the debt (whatever that means), and 
granting to the Secretary discretion in the matter of allow¬ 
ing or disallowing post-armistice matters. 

The Statute regulated the deductions in a mandatory 
way. He was limited in time of filing items, also as to 
the character of the claim, and several other things and 
these directions w’ere not discretionary like the allow¬ 
ance of claims. It provided that the following deductions 
shall be made namely: 

I. Value of ores or minerals on hand; 

II. Salvage or useable value 

III. “Amongst other things.” 

If that phrase (amongst other things), standing be¬ 
tween commas, has a meaning, and we doubt it, being 
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a proviso must be strictly construed, and thereby is re¬ 
stricted to the legal definition of “things.” It cannot 
mean “anything,” or “everything,” for if it did, it would 
include the value of the land, leased or held in fee simple; 
the value of water rights that could be used for other 
than mining purposes; the profit that could be made from 
mining of the ore subsequent to Armistice Day, etc., ad 
lib. Consequently, we contend that only the specified 
deduction may be made. We submit that the phrase 
“amongst other things,” under every rule of statutory 
construction, is mere surplusage, and must be disregarded 
in construing what may be deducted from ascertained and 
determined losses, and that therefore such deductions are 
not discretionary I And it is apparent that the $170,000 
deduction could not have been made except under 
“Amongst other things.” 

First, it was the discretionary duty of the Secretary to 
determine what items of loss were allowable, and those 
items being determined, it was his duty to allow them 
to the amount determined here, out of items aggregating 
$494,000 he found $392,000 were established, as he 
admits, and that latter amount should have been awarded 
in any event, unless legal deductions could be made; and 
he was limited to legal deductions. First, he disallowed 
$100,000 of our loss, (we are using round figures) which 
he admits here was $494,000; then he deducted the 
mining sales without first allowing the mining cost, 
and he admits he did so. In no event had he the 
right to deduct $40,000 salvage value on property he 
admits was only worth $10,000, and which he further 
admits was real property and it is apparent it was 
real property, and thereby not subject to salvage. 
Can it be contended that if had allowed the claim at 
$392,000 and there was no deductable item, the Secrc- 
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tary could refuse to make an award and the courts could 
be powerless; what is the difference in law between no 
deductions and illegal deductions? None, 

He cannot contend here, as he did in the Rives, Jarman 
and Carpy :ases, that he was construing a discretionary 
statute as to what items of loss were allowable and within 
the statute; and he admits that every item of our loss was 
within the statute. The statute provided for losses in 
preparing to produce or in producing manganese, and the 
proviso (3) restricted, we will say, the losses to be 
allowed. And in construing the statute he did not pre¬ 
clude or exclude any of our items of loss, but proceeding 
to proviso, (6) not discretionary, he made unauthorized 
and non-discrctionary and arbitrary deductions from the 
established losses. 

If the statute did not restrict the deductions of losses, 
it is true that in construing net losses the Secretary would 
have the right to make all reasonable deductions to reach 
a net loss; but it must be admitted, we think, that in the 
face of the statute he was limited to the designated deduc¬ 
tions, unless he was warranted by the phrase “amongst 
other things”, to make any kind of a deduction that was 
reasonable; but in that he may not be arbitrary or capri¬ 
cious or abuse his discretion.*^ 

What is the legal meaning of “thing?” 

1. It includes real or personal property, generally, 
but here it is apparent that only personal property con¬ 
nected with the stimulated use, is meant, such as ores, 
minerals, machinery and appliances and it is apparent land 
is not included as land purchase losses are precluded. 

2. It does not mean the intangible value of a post 
armistice contract on Armistice Day as the value could 
not be ascertained. 

* The brief of Appellaot is silent on the subject. 


20 


3. It means the salvage or useable value of personal 
property on Armistice Day as designated in the proviso. 

4. It does not refer, in this instance, to incorporeal 
rights, value of contracts to be performed, God willing 
and public enemies not interfering. 

5. It does not refer to choses in action accruing or 
arising after Armistice Day and which value could not be 
ascertained on Armistice Day. 

6. It does not refer to “income under contract”, 
unless the income accrued before Armistice Day, as the 
statute, by the proviso, speaks of “then value” (Armis¬ 
tice Day) and the “forgiveness” here arose sub¬ 
sequently.* 

7. It is only an adverbial phrase relating to the sub¬ 
ject matter of machinery, appliances, ores, minerals; and 
if not surplusage might relate to any tangible thing in the 
mining property used in the mining operation, such as 
tools, shovels, picks, buckets, cement, paint, which had 
been an element of an allowed item of disbursement; but 
its scope cannot be extended to “post armistice” income 
under contracts or to choses in action or to intangible 
assets of undetermined value, present, past or future. 

Further we submit that if the phrase “amongst other 
things” has any meaning, it can only refer to the intan¬ 
gible thing value on Armistice Day, as the language of 
the statute is, “shall, amongst other things, take into 
consideration and charge ♦ ♦ ♦ ihg ffig^ market 

value of any ores or minerals * * *.” It is apparent, 

we submit, the language restricts the value of designated 
things to Armistice Day, and undesignated things may 
not be charged without limit of time. 

An unperformed contract can have no tangible value, 


* Brief of Appellant it silent. 
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unless it provides for liquidated damages, definite and 
certain capable of being ascertained by computation. 

Either party to the ore contract may have purchased 
peace subsequent to Armistice Day, but it did not concern 
the Secretary and it could not affect the fact that the 
money of Crimora, the $170,000 had been lost in the 
stimulation and then charged back to Crimora as a 
profit. 

The Secretary admits his action was arbitrary and 
capricious, and if he is not bound by such admission by 
reason of the fact that the quality of his act is for the 
court to determine, the fact remains that the record here 
—the bill of complaint—clearly shows his acts were 
capricious and arbitrary, and the law will be applied to 
the fact. 

The decision in the Jarman case that the erroneous 
construction of the discretionary statute by the Secretary 
could not be reviewed by mandamus is not applicable 
here, for v^arious reasons: 

(a) It was not alleged there that there was an 
arbitrary finding of fact, but simply that the secretary 
refused to consider the claim “save as a matter of law 
to reject same as not being within the purview of the 
statute”; and here no construction of the discretionary 
portions of the statute is involved. We alleged no 
arbitrary or erroneous construction of the statute in 
the matter of the claim, but only allege, in the final 
analysis, that the deductions were illegal and arbitrary. 

If the Secretary, after finding that the claims are allow¬ 
able to a stated amount, may, in the exercise of his dis¬ 
cretion, proceed to determine that he may offset any and 
all extraneous matters against the established claim, then 
the statute is unique and without precedent. He is di¬ 
rected to pay net losses, and that means the payment of 
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the determined losses, less legal offsets, not discretionary 
offsets that have no legal basis and which could not be 
enforced by the United States in an action at law if the 
United States asserted the offsets. If the statute allowed 
the United States to be sued for the amount of loss, it is 
clear that in answer the United States would be confined 
to the enumerated offsets, and could not set up anything 
else by way of defense if it admitted as here the loss as 
determined had occurred to the amount determined. Our 
net proposition is, that while the determination or allow¬ 
ability of an item of loss is within his unreviewable dis¬ 
cretion, the deductions are not discretionary^ except as to 
value and are limited to those indicated in the statute as 
they existed on Armistice Day, and in making a deduction, 
the Secretary may not be capricious or arbitrary as to 
value. 

For illustration, the Statute authorizes the Secretary to 
charge claimant the then market value of ores or minerals 
on hand! Ores in the ground are on hand but being part 
of the land cannot be deducted. 

Suppose the Secretary should, in construing the Statute, 
find losses of $392,000, and then deduct the value of 
ores in the ground, unmined? Would the same be unre¬ 
viewable in equity? 

However, and in the last analysis, the question is, 
was the deduction arbitrary and palpably wrong? The 
defendant admits as charged, and we submit the record is 
overwhelmingly against him. 

In the Rives case, the Court said an act like this was 
discretionary within limits, and the Secretary could be 
confined to those limits by mandamus or injunction, and 
the limits herein concerning deductions are indicated in 
the statute, which affords a legal base for control by the 
Court. 
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The position of the appellant is radically different from 
his attitude in his report of Dec. 7, 1925, to the Congress 
and recurs to his position in the Court below.There he 
was defiant and beyond the control of the Court; while 
here he contends his decision even in the face of the 
admitted facts is not reviewable. 

We presume the definition of the word “reasonable” 
will be used here as it has been defined in the construction 
of all discretionary statutes, namely, that it must be sup¬ 
ported by one possible view of the record must not be 
palpably wrong and not whim or caprice; and we are 
willing that such rule of construction control here. 

In the Rives case this appellant contended in the 
Supreme Court that his construction was final unless arbi¬ 
trary and without any justification whatever, which was 
true; but after the Rives decision he took the position set 
forth in the preface of this brief and in his brief here. 

But does the record—the bill of complaint—disclose 
such a viewpoint? 

How does the Appellant meet the situation presented 
by himself under his admissions arising under his motion 
to dismiss? 

First, he attempted to introduce matter that only could 
be presented by a verified answer, and we submit such 
portion of his motion is surplusage and will be disre¬ 
garded. (Transcript, p. 13.) 

Second, By an illogical and erroneous construction of 
the Rives decision (and also of the Jarman and Carpy 
cases),—Is the construction of such decisions by the 
Secretary final and conclusive and binding on the 
Courts? 

(a) He devotes a portion of his brief to the proposi- 

* There the Secretary stated that “the courts had held his decision to 
be final and conclusive” "tf reasonable." 

We strongly urge the admission to be the rule of la<w in these cases. 
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tion that the appropriation of funds to adjust claims was 
a gratuity:—granted; but no one, certainly not the 
Appellee, ever contended to the contrary. There is no 
question of that kind here; but we say the Secretary may 
not be capricious or arbitrary or unreasonable or palpably 
wrong or wilful in the administration of a gratuity 
statute, and it is not committed to his personal will: he 
must, as said in the Rives decision, act within the limits* 
of his authority, and if he exceeds such limits he will be 
controlled by mandamus or injunction. And the Court 
was speaking of this particular statute. That is tne rule 
in all gratuity statutes and is a trite proposition here. 

When does a capricious and arbitrary decision amount 
to an abuse of discretion? When it is unreasonable {Re¬ 
port of Appellant to Congress dated December 7, 1925) ; 
or when there is not one reason for it {0*Brien v. Lane, 
40 App. D. C. 493-495) ; or when it is not fairly arrived 
at {Houston v. St. Louis, 249 U. S. 479); or when it is 
not based on adequate evidence {Kwock vs. White, 253 
U. S., 454) ; or when it is palpably wrong {Leach vs. 
Carlisle, 258 U. S., 138), see Brougham v. Blanton, 249 
U. S. 501; Ripley v. U. S., 223 U. S., 695 ; Work v. Rives, 
69 L. ed. 365; Jarman and Carpy cases, this Court, 
December, 1925. (Also, the 200 citations under “abuse 
of discretion, 38 C. J., pp. 598, etc.) 

Test the arbitrary deductions made by the Secretary 
here by these decisions, and the duty of the court becomes 
apparent. 

Paragraph 4 of the motion to dismiss (Transcript, pp. 
13, 14) alleges that the courts are without jurisdiction 
concerning the remedial act or to determine the propriety 
of any award, etc. 

* If ‘‘limits" has any meaning it is the Secretary has no discretion 
beyond those limits, i.e., in the matter of discretions and reasonable acts. 
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While such contention applies to the Rives, Jarman and 
Carpy cases, it must be remembered that in those cases it 
was not alleged that the action of the defendant w'as arbi¬ 
trary or capricious (and in fact it was not) and the 
entire record in department in each of those cases was 
before the court for inspection. Here the appellant did 
not submit the department records, but stands on the bill 
of complaint as his record of his proceedings. 

It is alleged in the bill of complaint (Par. 11, Tran¬ 
script, p. 4), that the $170,000 was a portion of the cost 
of improvements on the mining land, etc., and it was the 
money of Appellee; and it matters not if the obligation 
to pay Marshall that amount was extinguished by some 
post-Armistice trading, as the money of the Appellee 
went into the stimulated project, and is a part of the 
admitted net loss of $494,356.66, and must be allowed 
either as an obligation or as a disbursement; and the 
amount was not included in the award, but was deducted 
as income under contract made post Armistice Day, mak¬ 
ing a difference to Appellee of $340,000. If that was not 
“palpably wrong,” nothing can ever be. First refusing 
the amount as an obligation or as a disbursement, and 
then deducting it as income—we submit that under any 
reasoning, we could not be charged with the “post-Armis- 
tice income” without allowing us the pre-armistice loss. 
“// is palpably wrong^ 

No accountant in the world could reach such a conclu¬ 
sion. Anyone at all familiar w'ith accounting w^ould re¬ 
ject it, as it is false in every principle, even if it be ad¬ 
mitted that post-Armistice profits can be deducted from 
pre-Armistice losses. Suppose a citizen in making a tax 
return reported he in one transaction suffered a loss of 
$170,000, and in another instance made a profit of $170,- 
000. Will any one contend successfully that his net income 
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was $170,000. That is what was done by the Secretary 
here.* 

In the morning I lose a dollar; in the evening I find a 
dollar. Was my day’s profit a dollar? 

If our established loss w’as $494,000, as admitted by 
the defendant, including the amount of $170,000 used in 
construction (even if the Secretary had the right to deduct 
the sum of $170,000 because it was forgiven) our net 
loss would still be $324,000 plus. If the deduction could 
not be made, our admitted loss is $494,000, subject only 
to legal deductions (and there are none here). Our loss 
of $494,00 being admitted, it follows we were entitiCvl 
to an award for that amount less legal deductions unless 
it be held that after admitting here that such was the 
net loss, the Secretary may say, I have given you undesig¬ 
nated items of $14,000, and that’s all there is to it. It 
does not appear in the record here what items were al¬ 
lowed; only that the item of $170,000 was disallowed, 
and then charged against the Appellee, for the reason 
given. No other item is mentioned, and the Secretary 
admits his computation of allowable items was $392,000, 
(admitting here it was $494,000.) Admitting for the pur¬ 
pose of the argument here that items in excess of $392, 
000 were disallowed in the exercise of the judgment and 
discretion of the Secretary, it still remains that we should 
have had an award for that amount unless a possible 
reason exists for deduction of the items which the Sec¬ 
retary admits he made. 

Allowing the item of $170,000 as an item of loss in 
construction, and charging us the amount as income still 
leaves our net loss at $392,000; and no juggling of figures, 

• If agreeable to the court we are content that the Appellant in a 
supplemental brief point out the correctness of his audit. VVe have 
been unable to find one that will pass such audit or even admit it is 
possible under any view. 


even by a Houdint, can alter this statement. But to dis¬ 
allow it in toto and charge it back in full is beyond the 
comprehension of even a Philadelphia lawyer, and is 
palpably wrong. And it was all a post armistice affair, 
and was, as said by the Secretary in the Jarman case, 
**fVhatever was done subsequently (after Armistice Day) 
is held to be his own affair.” 

The impressive facts that should be noted are these: 

(a) No question arises here as to the qualification of 
the claimaint, or 

(b) Concerning the construction of the Statute or 
amount of net losses, or 

(c) As to allowable items under any construction of 
the Statute, or 

(d) As to the allowability of any item of loss as they 
are admitted by the defendant to the amount of $494,000, 
or 

(e) That as a fact the defendant acted in a capricious 
and arbitrary spirit, as he admits the allegations concern¬ 
ing such spirit. 

Further, the Rives case is not involved here, except 
as an authority for the Appellee in the following propo¬ 
sitions, namely, 

1. That the Secretary must act within the limits of 
his authority, and if he does not, he may be controlled 
by law. 

We contend he did not act within the limits of his 
authority when he made the illegal and non-discretionary 
deductions herein complained of. 

2. That the arbitrary and capricious action of de¬ 
fendant in making the deductions here may be controlled, 
by the Court. 

That every allegation in the bill of complaint is admits 
ted by the Appellant to be true. 
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With that proposition in mind, let us turn to sub-di- 
vision C of paragraph IX of the bill of complaint (Tran¬ 
script, p. 4), where we will find the admitted allegation, 
namely: 

“That heretofore the predecessor in office of this 
defendant allowed and awarded the United Chemi¬ 
cal and Industrial Corporation the sum of $50,000, 
and in the present award this defendant erroneously 
and illegally reversed and cancelled such award and 
charged the same to this plaintiff, being capricious 
and arbitrary in so doing.’’* 

If there was an error of fact in these clear and distinct 
allegations of fact concerning the deductions, it is obvious 
the Appellant would have answered these serious charges, 
either denying them or seeking to explain them; but. No! 
The Appellant admits the allegations to be true, and 
admitting them to be true, stands on them. 

We allege specifically that our ore sales (Transcript, 
p. 4), amounted to $92,185.60, and that the cost of 
producing the same was $404.99 in excess of that amount 
(Transcript, p. 4), and the defendant deducted the 
amount of our ore sales without crediting us wit!i the 
greater cost of production; and the Secretary admits the 
allegation. 

Any presumption of law that the defendant fairly per¬ 
formed the administration of the remedial statute is re¬ 
buttable and no greater proof can be had in overcoming 
the presumption than the admission of the defendant that 
he had not fairly and reasonably done so. 

Plaintiff alleged in his bill of complaint: 

“That the full and complete record of the items 

* Not a word in Appellant’s brief about this item. Not a word of 
defense and we wonder under what section of the Dent Act discretion 
was given the Secretary to upset consummated previous awards? 
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of said net losses of plaintiff, together with said 
detailed proofs, are in the possession and under the 
sole control of the defendant, and plaintiff refers to 
the same and makes the same a part of this bill of 
complaint.” (Transcript, p. 3.) 

Defendant designated the contents of the transcript 
here, and he did not include in it any portion of the de¬ 
partment record referred to and made a part of this 
bill of complaint; and the inference is fair and obvious 
that the record in department would have justified the 
bill of complaint and would not aid the defendant. We 
proffered it I Why did he not use it and place it in the 
transcript? 

* * * ^ 

In his brief here, counsel attempts to turn the self- 
serving decision, which we attack directly under direct 
allegations into a conclusive defense which is only another 
way of claiming he can do wrong. A collateral attack 
would not be allowable but here is a direct attack alleging 
an abuse of discretion, ^c7//V// he admits to be true and his 
decision may be a pall but it will never operate as a shield 
that cannot be battered down. And all he contends here 
is that bis decision shows be was within his discretion 
while bis subsequent motion to dismiss admits he ivas not. 

ANSWER TO BRIEF OF APPELLANT 

The brief is unusual in some features. 

1. It completely ignores the basis of the suit, namely, 
the illegal, erroneous and capricious deductions made by 
the Secretary. 

2. It completely ignores all the admitted allegations, 
the admission of the Secretary. 

Counsel bases his appeal on three propositions: 

(a) ‘‘Whatever the amount of the award, it was 
a gratuity.” The citations under the first point would 


apply to mandamuS) in which an abuse of discretion was 
absent. The Congress had the right to direct the gratuity, 
but the Secretary had no right to withhold it and substi¬ 
tute his personal will for the remedial act. 

(b) “That the decision of the Secretary is final and 
conclusive and will not be disturbed by mandamus 
and a number of mandamus citations are presented. The 
question is not here, and no concern should be occasioned. 

(c) That the United States is an indispensable party. 

Congress made an appropriation of $50,000,000, to 

pay claimants under the remedial act (Act of June 7, 
1924—see addenda). About $7,000,000 has been paid. 
(See report of Secretary of December 7, 1925). 

The decree simply seeks payment out of the appro¬ 
priation, an application of the gratuity fund to the purpose 
Congress intended. 

No judgment will enter against the United States, and 
the claim can only be paid from the fund provided by 
Congress. 

4c 

Counsel flees to the Rives, Jarman and Carpy sanc¬ 
tuary. He treats the suit below as a proceeding in man¬ 
damus, citing mandamus cases, but ignoring the point that 
even mandamus will lie in abuse of discretion. 

The brief is nearly as much of an admission as the 
motion to dismiss, and we pass it without further com¬ 
ment. 

We respectfully submit that affirmance should follow. 

FRANK HEALY, 

SIMON H. ROURKE, 
JOHN G. JAEGER, 

EDMUND BURKE, Attorneys for Appellee 

of Counsel. 

• Evidently Counsel is treating the subject here as a mandannus pro¬ 
ceeding as his constant reference (and citations) is to "Mandamus”. 

See page 12 of Appellant’s brief. 
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vs. 
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Appellant. 


This Addenda contains 

1. Sec. 5. Dent Act (March 2, 1919). 

2. First Amendment (Xov. 23, 1921), to Remedial Act. 

3. Second Amendment, June 7, 1924. 
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IN THE 


Cdourt af Ait)ipalB.Statri{t of dolumbta 


Special Calendar. 


No. 


Crimora Manganese Corporation, AppeUee, 

vs. 

Hubert Work, as Secretary of the Interior, 

Appellant. 


1. [PUBLIC—NO. 322—65tii CONGRESS.] 

[H. R. 13274.] 

An Act To provide relief in cases of contracts con¬ 
nected with the prosecution of the war, and for other 
purposes. 

Section 5. That the Secretary of the Interior be, and 
he liereby is, authorized to adjust, liquidate, and pay 
such net losses as have been suffered by any person, 
firm, or corporation, by reason of producing or pre¬ 
paring to produce, either manganese, chrome, pyrites, 
or tungsten in compliance with the request or demand 
of the Department of the Interior, the War Industries 
Board, the War Trade Board, the Shiiiping Board, or 
the Emergency Fleet Corporation to supply the ur- 
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geiit needs of the Nation in the prosecution of the 
war; said minerals being enumerated in the Act of 
Congress approved ()ctol)er tiftli, nineteen hundred and 
eighteen, entitled “An Act to provide further for the 
national security and defense hy encouraging the pro¬ 
duction, conserving the sui)i)ly, and controlling the 
(listrihution of those ores, metals, and minerals which 
have formerly been largely imported, or of which there 
is or may he an inadetpiate sui)i)ly. ” 

The said Secretary shall make such adjustments 
and payments in each case as he shall determine to be 
just and e(iuitable; that the decision of said Secretary 
shall be conclusive and tinal, subject to the limitation 
hereinafter j)rovided; that all payments and expenses 
incurred by said Secretary, including personal services, 
traveling and subsistence expenses, supplies, postage, 
j)rinting, and all other ex})enses incident to the proper 
prosecution of this work, both in the District of Co¬ 
lumbia and elsewhere, as the Secretarv of the Interior 
may deem essential and proper, shall be i)aid from the 
funds ai)i)ropriated by the said Act of October tifth, 
nineteen hundred ami eighteen, and that said funds 
and a])i)ropriations shall continue to be available for 
said ])urpose until such time as the said Secretary 
shall liave fullv exercised the authoritv herein granted 
and ])erfornied and completed the duties hereby pro- 
videcl and im])osed: Provhlvd, hnu'cvcr, That the l)ay- 
ments and disbursements made under the provisions 
of this section for and in connection with the ])ayments 
and settlements of the claims herein described, and the 
said exj)enses of administration shall in no event ex¬ 
ceed the sum of $8,500,000. And provided further. 
That said Secretary shall consider, ai)])rove, and dis- 
j)ose of only such claims as shall be made hereunder 
and filed with the Department of the Interior within 
three months from and after the a])])roval of this Act: 
And provided further. That no claim shall be allowed 
or ])aid by saitl Si'cretary uidess it shall a])])oar to the 
satisfaction of the said Secretarv that the expendi¬ 
tures so made or obligations so incurred bv the claim- 
ant were made in good faith for or upon property 
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which contained either manganese, chrome, pyrites, 
or tungsten in sufficient quantities to be of commercial 
importance: And provided further^ That no claims 
shall be paid unless it shall appear to the satisfaction 
of said Secretary that moneys were invested or obli¬ 
gations were incurred subsequent to April sixth, nine¬ 
teen hundred and seventeen, and prior to November 
twelfth, nineteen hundred and eighteen, in a legitimate 
attempt to produce neither manganese, chrome, py¬ 
rites, or tungsten for the needs of the Nation for the 
prosecution of the war, and that no protits of any kind 
shall be included in the allowance of any of said claims, 
and that no investment for merely speculative pur¬ 
poses shall be recognized in any manner by said Sec¬ 
retary: And provided further^ That the settlement of 
any claim arising under the provisions of this section 
shall not bar the United States Government, through 
any of its duly authorized agencies, or any committee 
of Congress hereafter duly appointed, from the right 
of review of such settlement, nor the right to recover 
any money paid by the Government to any party under 
and by virtue of the i)rovisions of this section, if the 
Government has been defrauded, and the right of re¬ 
covery in all such cases shall extend to the executors, 
administrators, heirs, and assigns of any party. 

That a rei)ort of all operations under this section, 
including receipts and disbursements, shall be made 
to Congress on or before the first Monday in Decem¬ 
ber of each year. 

That nothing in this section shall be construed to 
confer jurisdiction upon any court to entertain a suit 
against the United States: Provided further, That in 
determining the net losses of any claimant the Secre¬ 
tary of the Interior shall, among other things, take 
into consideration and charge to the claimant, the then 
market value of any ores or minerals on hand belong¬ 
ing to the claimant, and also the salvage or usable 
value of any machinery or other appliances which 
may be claimed was purchased to equip said mine for 
the purpose of complying with the request or demand 
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of the agencies of the (joveriiiiieiit above mentioned in 
the manner aforesaid. 

Aj)proved, March 2, Hilt). 

2. [PUHLR’—X(). !)!)— G7tii RONUHESS.) 

LS. 843.] 

An Act To amend section 5 of the Act approved 
March 2, entitled “An Act to provide relief in 

cases of contracts connected with the j)rosecution of 
the war, and for other j)urposes.” 

liv it enacted hif the Senate and House of Uepresen- 
tatires of the I'nited States of Anieriea in C'<ni(fress 
ass<‘}nfded, That section o of the Act approved March 
2, linih entitled “An Act to i)rovide relief in cases of 
contracts connected with the prosecution of the war, 
and for other purposes,” he, and the same is hereby, 
amended as follows: 

Add to the iirst ])aragraph of section 5 the follow¬ 
ing proviso: Hrorided, That all clainuints who, in 
response to any ])ersonal, written, or ])ul)lished re- 
(piest, demand, solicitation, or aj)i)eal from any of the 
Government agencies mentioned in said Act, in good 
faith expended money in producing or ])rej)aring to 
j)roduce any of the ores or minerals nanie<l therein 
and have heretofore mailed or tiled their claims or 
notice in writing thereof within the time and in the 
manner prt‘scrih(‘(l by said Act, if the ])roof in support 
of said clauns clearly shows them to be based upon 
action taken in res])onse to such recpiest, demand, so¬ 
licitation or appeal, shall be reimbursed such net losses 
as they may have incurred and are in justice and ecpiity 
entitled to from the a])])ro])riation in said Act. 

”Jf in claims ])asse(i u])on under said Act awards 
have been denied or made on rulings contrarv to the 
])r()visions of this amendment, or through miscalcula¬ 
tion, the Secretary of tlie Interior may award proper 
amounts or additional amounts.” 

Ap])roved, Xovember 23, 1921. 


3. [PUBLIC—XO. 249— 68th CONGRESS.] 

[S. 2797.] 

All Act To authorize the payment of claims under 
the provisions of the so-called War Minerals Relief 
Act. 

He it enacted hy the Senate and House of Represen¬ 
tatives of the United States of America in Conyress 
assembled, That, to enable the Secretary of the In¬ 
terior to lawfully pay adjudicated claims arising 
under the ])rovisions of the so-called War Minerals 
Relief Act, entitled “An Act to j)rovide relief in cases 
of contracts connected with the prosecution of the war, 
and for other purposes,” approved March 2, 1919, as 
amended, the limitation in said Act on the aggregate 
amount to be disbursed thereunder in the payment of 
said claims is hereby repealed. 

Approved, June 7, 1924. 


4. 

66th Congress, 2d Session. 

HOUSE OF REPRESENTATIVES. 

Report No. 762. 

WAR MINERALS RELIEF CLAIMS. 

March 25, 1920.—Committed to the Committee of the 
AVhole House on the state of the Union and ordered 
to be printed. 

Mr. Garland, from the Committee on Mines and 
Alining, submitted the fellowing 

REPORT. 


[To accompany H. R. 13091.] 

The Committee on Mines and Mining, to whom was 
referred the bill (H. R. 13091) providing for a review 
bv the Court of Claims of awards to dissatisfied claim- 
ants under the war-minerals relief act, reports the 
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same back to the House with the unanimous reconi- 
inendation that the bill be passed. 

The attention of the committee was first directed to 
this matter several months ago by the complaints of 
several claimants, and this bill was framed by the 
committee and unanimously agreed to after months of 
painstaking hearings, a part of which are printed. 

The hearings of the committee were undertaken, 
not for the purpose of reviewing the findings of the 
War Minerals (Commission, to whom the Secretary of 
the Interior ilelegated his authority under the law, 
but for the sole purpose of determining what addi¬ 
tional legislation, if any, is necessary to carry out the 
]jurpose of Congress in enacting the war-minerals re¬ 
lief provision, which is section 5 of the informal war 
contracts relief act. 

“The committee is of the oi)inion that the commis¬ 
sion erred in its intepretation of the legislative intent, 
its interpretation and ai)j)lici\tion of the provisions 
of the act, and the api)lication of the j)rovisions of the 
law to the facts.The law under which claimants 
seek relief is said section 5 referred to and clearlv and 

ft 

explicitly directed the Secretary of the Interior to— 


adjust, liquidate, and pay such net losses * * * 
and shall make adjustmoits and payments in each 
case, as he shall determine to he just and equitable 
* * * it shall appear to the satisfaction of the said 
Secretary that the expenditures so made, or the 
obligations so incurred by the claimant icere made 
in good faith for and upon property which con¬ 
tained either manganese, chrome, pyrites, or tung¬ 
sten in sufficient quantities as to be of commer¬ 
cial importance * * * that moneys were invested 
and obligations were incurred * * * in a legitimate 
attempt to produce * * * for the needs of the Na¬ 
tion for the prosecution of the tear, and that no 
profits of any kind shall be included in the allow¬ 
ance of any of such claims, and that no investment 
for merely speculative purposes shall be recog¬ 
nized in any manner. 
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The language of the act as above quoted is clear, 
and if interpreted as the courts of the country have 
repeatedly held such statutes should be interpreted, 
the committee is of the opinion that the purpose of 
Congress can be fully carried out and a **iust mid 
equitable** settlement can be had of every legitimate 
claim. For the correct rule of inter])retation and ap¬ 
plication of such a statute see United States v. Dixon 
(15 Peters), United States v. Union Pacific Railroad 
Co. (91 U. S.), United States v. State of New York 
(160 U. S.), Smith v. Towmsend (140 U. S.), District 
of Columbia v. Washington Market Co. (108 U. S.), 
McClure v. United States (115 U. S.), Monongahela 
Navigation Co. v. United States (148 U. S.), Stewart 
V. Kahn (78 U. S.). For the reasons abov’e stated the 
committee has not thought it necessary to amend the 
original act, but that the pending bill should be con¬ 
fined to giving to the dissatisfied claimants the same 
right that the original act gave to dissatisfied War De¬ 
partment informal contract claimants; that is, a re¬ 
view by the Court of Claims. By giving such a right 
to these claimants Congress will simply put them on 
an equal footing with the War Department claimants, 
as provided by section 2 of the original act of March 2, 
1919. 

MTiile the committee has given consideration to the 
matters set out above, another consideration that 
moved the committee was the necessity from the stand¬ 
point of the Government and of Congress to have all 
of these claims finally adjudicated at a time when the 
facts were easily available. If this is not done, judg¬ 
ing ])y the experience of the past. Congress would be 
called upon to consider private claims bills covering 
the claims of the different dissatisfied claimants; and 
not only from the standpoint of Congress is this to be 
avoided, but from the standpoint of the Government 
it is thought best to have these contentions finally re¬ 
viewed now and finallv settled. 
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f). CLAIM XO. 113—CIIHOME. 

In re 

Dickey, Dreisbach and Murray. 


The many hearings, briefs and oral arguments in 
the claim reduce the whole matter to the simple (pies- 
tion, whether a claimant who was directed by a recog¬ 
nized agent of the government to do a sj)ecitic thing 
in a sj)ecilic way, and who faithfully and etfectively 
carried out the instructions, is to be denied considera¬ 
tion under the Act for the reason the element of actual 
digging or concentrating of ore is lacking. 

This is a distinguished claim. Here a ])lan for the 
(piick securing of a large (juantity of ore for war needs 
was approved and urged by Mr. Harry Thomj)son, of 
the Hureau of Mines, who no doubt believed that in no 
other wav and through no other means than the etTorts 
of these claimants would the results desired by the 
government be achieved. Through his urgency claim¬ 
ants were induced to change the ])lan of their opera¬ 
tions, in which work they had the active assistance of 
Mr. Thom])son. It was not a ridiculous or im])ractical 
])lan, which experienced engineers would be expected 
to reject, but was wholly feasible, and resulted in the 
j)Iacing of some fifteen hundred tons of ore into the 
market when th government needed it, which, but for 
the stimulation hv Mr. Thom])son, and the resj)onse 
by these claimants, would still be in the hills from 
which it was taken. 

There is no (piestion as to the material facts. Claim¬ 
ants, by Thom])son’s direction, grub-staked and fi¬ 
nanced miners, ])rovided means for gathering up and 
transporting the ore to railroad points, ship])ed it, 
and did ])ractically everything but the actual mining, 
returning to the miners as much of the recei])ts as ])os- 
sible, in order to hold them away from placer gold 
mining, to which they were inclined, because used to 
it, while the mining of chrome was new to them. This 
was kept up until minors of a coming break in the 
market reached the ears of claimants, when thev 
ceased operations, not caring to incur a loss. There- 
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upon Mr. Thompson appeared, with urgent appeals to 
continue, asserting that there was no foundation for 
the rumors; that the government demand was still ur¬ 
gent, and that full reliance could he placed upon the 
promise of a government-sustained market for some 
time to come. By this means Mr. Thompson persuaded 
claimants to resume. But the market did ))reak, ac¬ 
cording to rumor, and caused the loss for which claim¬ 
ants here ask to he reimbursed. This is the record, 
as it is j)resented to me. Evidently, this was not a 
mere trading in ore, or the trucking or transportation 
of ore, engaged in by reason of general published ap- 
peals. It was a specific undertaking, urged by the 
government itself, for the greater jiroduction of 
chrome, was directly connected with and caused the 
mining thereof, aiul necessary thereto and the men 
who were so singled out to I’eceive the command and 
execute it, are entitled to consideration under the War 
Minerals Belief Act. 

In the above claim under the War Minerals Belief 
Act, Section 5, Act of March 2, 1919 (40 Stat., 1274), 
as amended, ui)on due consideration of the record, an 
award is made in the sum of $18,100.45. 

Albert B. Fall, 
Secretary. 

November 3, 1922. 

JB-WCS 


CLAIM NO. 1113. 

Dickey, Dreisbach & Murray, San Ph-ancisco, Calif. 

The Honorable, 

The Secretarv of the Interior. 

The original War Minerals Belief Commission rec¬ 
ommended that this claim be disallowed, because the 
operations were not producing or prepyaring to pro¬ 
duce ore as required by the Act. Claimants objected, 
and were given a hearing, following which disallow¬ 
ance was again recommended. Claimants, through 
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counsel, then appeared before the Secretary’ and made 
oral argument and, later, the claim was returned to 
the present Commissioner for revdew. The present 
Commissioner found nothing in the record which 
would warrant dissent from former recommendations, 
and, after oral argument before the Acting Secretary, 
order of rejection was made. 

Claimants’ attorney then requested and was granted 
opportunity to make further oral argument before 
Secretary Fall, and he there made such showing as re¬ 


sulted in a withholding of the disallowance order, and 
a direction for a further review, to determine delinitelv 


that the facts as j)resented by claimants’ attorney 
were supported by the record, in which case the opera¬ 


tions were to be considered as coming within the Act. 
Pursuant to that direction, the record has been re¬ 


examined, and it is found that, substantially, the facts 

are as stated bv claimants’ attorney. There are some 

• » 


discrepancies, but they are not material. It is estab¬ 
lished beyond question that the i)lan of operations 
which resulted in a loss was ai)proved by the govern¬ 
ment representative even if the latter did not actually 


conceive the ])lan, as claimed by counsel; and the rec¬ 
ord shows that when claimant became alarmed over 


market rumors and stopped operations, in order to 
avoid a loss, the government agent called upon claim¬ 
ants and induced them to resume, and the loss fol¬ 
lowed. 


It was not because there was doubt as to the facts 
that the claim had been disallowed previously. It was 
because the coo])erative i)lan, by which claimants ad¬ 
vanced money to miners, hauled the ore to the rail¬ 
road, and looked after its shipment and sale, was not 
held to be in fact a mining operation, but merely a 
transportation enterprise. The Secretary evidently 
is of the opinion that where an authorized agent of 
the government conceived or approved a plan which, 
being adopted and followed by a claimant, resulted in 
greatly increased production of the ore which the gov¬ 
ernment needed, and where, as in this case, claimant 
endeavored to avoid a loss, and would have avoided 
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a loss but for the further activity and assurance of 
the government agent, it is not the proper attitude to 
try to escape responsibility on the ground that there 
was no actual digging of ore. 

The expenditures and deductions follow: 

Expetiditures .$89,701.74 

Subsistence for partners . 1,256.00 

$90,957.74 

DeduHions 

Ore sales and adjustments.$69,679.65 

Ore on hand . 1,033.00 

^Murray’s salary . 1,575.00 

Prospecting. 86.00 

Adjustment of operations be¬ 
fore stimulation and subse¬ 
quent to armistice . 423.64 

- 72,797.29 


Net loss.$18,160.45 

Considered as coming within the Act the net loss is 
$18,160.45, and an award of that amount should be 
made to claimants. 


Assistant Commissioner, 

6. DEPARTMENT OF THE INTERIOR. 

Washington. 

Nov. 18, 1920. 

COPY 

In re 

Claim No. 88. 

The Hanna Minerals Company. 

The above is a claim under the War Minerals Relief 
Act (Section 5, Act of March 2, 1919 (40 Stat., 1274). 
The law authorizes compensation for losses incurred 
in the production of pyrites during the war due to stim¬ 
ulation bv the Government. 

Here there was such stimulation. I have considered 
the record and an award of $228,242.11 is made. This 










is based upon the recommendation of Commissioner 

Pomerov of the Wur Minerals Relief Commission, 

* ' 

with a deduction of $1,301.10, incor])oration expenses, 
which are not allowable under the law. 

(Sidled) Payne. 

copy 

Commissioners, 

John F. Shafroth, 

Philip N. ^Ioore, 

Horace G. Pomeroy. 


DF.PARTMFXT OF TIIF IXTFRIOK 


War Minerals Reuef Commission, Washiniiton. 

August 25, 1020. 
Claim Xo. 88. In the matter 
of Claim of Hanna Minerals 
Coinjiany Cleveland, Ohio. 

The Honorable, 

The Secretary of the interior. 

* 

Dear Sir: 

In the above claim. Commissioners Shafroth and 
Moore have recommended an award of $140,307.48, as 
shown in detail, as follows: 


Machinery transferred from 

Shirley mine . $5,005.00 

Development and production .... 45,765.28 

Plant and eipiipment. 33,166.68 

Sui)plies. 10,203.52 

Royalty. 8,504.53 

Organization. 1,361.10 

Allowance for licpiidating con¬ 
tract obligations . 60,130.40 


$165,216.51 

DEDUCTIOXS: 

Ore Sales . 24,819.03 


LOSS TO BE ALLOWED. 140,397.48 
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I recommend an award of $229,603.21 as shown in 
the following statement: 

It will be noted that while ore sales were deducted 
an allowance was made for development and i)roduc- 
tion. 

EXPENDITURES: 

Cost of production (operating ex¬ 


penses) . $33,999.4-6 

Plant and ecpiipment . 33,166.68 

Warehouse supplies . 10,293.52 

Drilling and exploration . 24-,995.96 

Advance rovalties for the vear 1919 .. 50,(KX).00 

Mining royalty—American Minerals Co. 8,504.53 

Organization expense . 1,361.10 

Georgia Mining Company bonds. 20,000.00 

Shirley Mining Company notes . 216,525.78 


DEDUCTIONS: 

Georgia Mining Co. bonds .. $20,000.00 

Ore Sales . 24,819.03 

Credit to notes by ore sales . 2,233.94 47,052.97 


Allowance for settlement—ore contracts 
existing Nov. 11, 1918. 


169,472.81 

*60,130.40 


NET LOSS .$229,603.21 


*lt will be noted that li(piidated damages were al¬ 
lowed arising from ore contracts existing on Armistice 
(lav. 


The difference, amounting to $89,205.73, is made up 
of the following items, which Commissioners Shafroth 
and Moore have disallowed: 
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ITEM I Diamond drilling . $13,230.14 

ITEM II Shirley notes, $31,970.59 less 

$5,995.00 allowed for machin¬ 
ery transferred from Shirley 
mine. 25,975.59 

ITP]M III Royalty for the year 1919 (de¬ 

ducted as purchase of prop¬ 
erty) . 50,00.00 


TOTAL.$89,205.73 


I l)elieve tlie amount shown in these three items 
should be allowed. 

ITEM I. When the Government urged the Hanna 
Minerals Company to take over these properties and 
increase the j)roduction of pyrites, it was necessary to 
increase the milling e(piii)ment to comi)ly with that re- 
(piest. Before making the necessary increase in equip¬ 
ment, it was advisable to find out lirst, whether or not, 
a necessary tonnage of ore existed in the ground to 
warrant the installation of the new equi])ment. The 
best way to prove that (juickly was by ‘‘diamond drill¬ 
ing,” This was done and the jiroperty, as a whole, was 
proved to he of commercial importance during war 
times. 

The property taken over ])v the Hanna Minerals 
Company was made u]) of the “Little Bob” mine, the 
“Shirley” mine, and the “Mammoth” and “Marcom” 
j)ro])erties. Of these. Commissioners Shafroth and 
Moore, have held that the Shirley, Mammoth and Mar¬ 
com were not of commercial imiiortance and have, 
therefore, deducted the expenditures made on these 
properties. Reference is made by them to claim No.629, 
the Shirley Mining Company, for their reason for such 
finding. The finding is based largely upon the opinion 
of Engineer R. R. Horner, who examined the Shirlev 
mine for the Commission. Mr. Homer prefaces his 
report with this statement: 
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‘‘Acting: upon instruction from the Chief Engineer, 
the writer examined the property of the Shirley Mining 
Com[)any on September 4, 1919. At the time of visit, 
the mine was closed and the workings filled with water, 
therefore, no insj)ection could be made of the deposits 
and the extent of the development.” 

Inasmuch as the question of commercial importance 
depends largely upon the production of ore from the 
mine and the present showings of ore in the mine, it 
will be noted that Engineer Horner’s report could not 
be complete, for the reason that he was unable to visit 
the mine workings. Moreover, the mine actually pro¬ 
duced 250 tons of merchantable concentrates. 

On ])age (5) of Mr. Horner’s report, the following 
statement is made: 

“A drift to the S. W. was made on a vein which is 
reported to be 2 feet wide at shaft and widening to 8 
or 10 feet at the end of the drift. According to Mr. 
Olson the i)yrite occurs in shists in bands from a frac¬ 
tion of an inch up to to 2 inches wide. One band is 
said to have been 6 inches wide. The ore as mined is 
reported to have contained 20 to 25 per cent of sulphur, 
and was concentrated into a shipping product averag¬ 
ing about 40 per cent sulphur.” 

Another reason given for classifying the Shirley 
mine as non-commercial is that the two diamond drill 
holes sunk by the Hanna Minerals Company proved to 
be semi-barren; these two holes were, according to Mr. 
Horner’s report, located more than half a mile from 
the underground workings of the Shirley mine and 
therefore, in my opinion, have no bearing on what ac¬ 
tually exists in the underground workings of that mine. 

The law (section 5, act of March 2, 1919, 40 stat., 
1274) provides: 

That no claim shall be allowed or paid * * * unless it 
shall appear * ♦ * that the expenditures so made or 
obligations so incurred bv the claimant were made in 
ffood faith for or upon property which contained * * * 
manganese * * * in sufficient quantities to be of com¬ 
mercial importance. 
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In the debate upon H. K. 13274, 65th Congress, which 
became the act of March 2, IIU!), Mr. Foster, Chairman 
of the House Committee on Mines and Mining, stated 
(Congressional Record, February 25, Itnt), ])age 4468) : 

Xo account is taken of ne\vs])a])er articles or of every 
fellow who went out and dug a hole in the ground, but 
he must lx* abli* to show that lu* ri‘ally bad tin* min(‘rals 
tli(‘re—not a prosp(*cting claim, nothing of that kind,- 
but only the actual miuei’al that be W(‘ut out and se¬ 
cured for bis (lovei iimeiit.* * * 


Mr. Hamlin as to it remarked ((’ougrt‘ssioual Rec- 
01(1, page 4461)) : 

Now, that is one safeguard or narrowing down that 
none of these other jirovisions have had in it. The 
others provided that the f(‘ll()w who W(*ut out ])ui‘(*ly 
for speculative purposes with a ])ick and shovel on his 
shoulder to prospect, with the hope he might find some¬ 
thing, with visions of gri‘at ])rolits in sight in case the 
war contimu*d for a considerabh* length of time, would 
have come in under those provisions. But not so under 
the ])rovision which we are now considering * * *. Wn 
limit it onlv to those cases where the minerals were 
in sight in sntlicient ([nantity to be of service to the 
(lovernment in its extr(*mitv if the war had continued. 

Mr. Howard. Bona tide operators / 

Mr. Hamlin: “l^ona tide operators” is a good sug¬ 
gestion and 1 accept the amendment. 

The Hanna Minerals Comiiany had but one o])era- 
tion: the ])ro])erties taken over by the Hanna Minerals 
Company were all contiguous and it was necessary to 
drill the entire ])ro])erty to tind the limits of the ore 
body. The “Little Bob” ])ro])erty consisted of only 
one lot of about 40 acres as it would have been ])oor 
Inisiness judgment to have i>roceeded with so large an 
operation on the Little Bob witlumt securing the ad¬ 
joining ground. 
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The llaiiiia ^Minerals Company were ‘‘bona fide’’ op¬ 
erators, and, in my opinion, the entire property should 
be considered as one oi)eration, and as such, obtained 
j)yrites in sufficient quantities to be of commercial im¬ 
portance. In any event, the Shirley and Little Bob 
mines should be considered of commercial importance 
for this oi)eration. 

ITKM II. (See pa.i»*e .‘I of the brief l)y H. F. Grant, 
dated February 10, 1020.) The ])roperties under con¬ 
sideration had been under oj)eration by the Georgia 
Mining Com])any and the Shirley Mining Company for 
several months ])rior to tlie time they were taken over 
by the Hanna Alinerals (’ompany, the claimant. In 
the fall of the Shirley Mining Coni])any con- 

ti'acted for the sale of 1(),0()0 tons of pyrites to the 
Acme Manufacturing Company. The Acme Manufac¬ 
turing Company, in turn, advanced to the Shirley Man¬ 
ufacturing Co. $40,000 and took the notes of the 
Shirley Mining (’omi)any, secured by a trust deed to 
the ])roperty. It was agreed that the Acme Manufac¬ 
turing Company should retain T^jC per unit for all 
pvrites shi])i)ed, said deduction to ai)plv on the loan 
oi* $40,000. 

Wlien the Hanna Minerals Com])any took over the 
property, it was necessary for them to assume the ob¬ 
ligations for both the delivery of the unfilled tonnage 
of pyrites (about 10,0(K) tons) and for the ])ayment of 
the balance of the loan. The $40,000 which was loaned 
by the Acme Manufacturing Company was s])ent by the 
Shirley Mining Com])any, in the development of their 
mine and for the e(pii])ment of the property and it was 
])roper and necessary, in my o])inion, for the Hanna 
Minerals (’ompany to assume these obligations, when 
they took over the ])ro])erty, since they were receiving 
whatever benefits had accrued by reason of the expen¬ 
diture of this $40,(X)0. 

The Commissioners Shafroth and ^loore have rec¬ 
ommended an allowance of $5,90r).00 for the machinery 
and materials taken over by the Shirley mine. T think 
this should be allowed, and in addition, $25,975.59, 
which makes a total of 970.59, which was assumed 
and paid by the Hanna Minerals Company. 
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ITEM III. When the Hanna Minerals Company, 
claimant, took over the j)roperties, it was to increase 
production they intended to construct a larger mill of 
about 10,(K)() tons concentrates per month capacity. It 
was, tlierefore, evident that they would deplete the 
property rapidly, during the year ItUl), when the new 
mill was expected to be in oj)eration. It was, there¬ 
fore, agreed that an additional $50,(KM) should be ])aid 
as royalty for the year 1910. The straight royalty pro¬ 
vided for in the contract was only 5 per cent, whicb 
very low considering tin* high price which existed for 
})yrites, at that time. Had tlu‘ war ])rices continued, 
this royalty would have l)een (‘asily returned during the 

vear 1919. 

%• 

At the time the Hanna Minerals Com]>any took ovo” 
these j)roperties, the (Jeorgia Mining Coni])any and 
Shirley Mining ('ompany had spent about $1,‘U),()(K) (ac¬ 
cording to Engineer Lake's re])ort) in the development 
and e(pii])ment of these ])ro])erties, and, it is my o])in- 
ion that the $50,()(K) whicli they ])aid for royalty during 
1919 should be allowed. 

In conclusion, 1 wish to call attention to the fact that 
these ])roperties W(‘re first found by the Bureau of 
Mines, whose agents were convinced that they were 
ca])able of mucli larger ])roduction of ])yrites than was 
being made by the (reorgia Mining Com})any and the 
Shirley Mining Com])any. Thv Bureau of Mines ap¬ 
pealed to the Ilainta Mito rals Compauii, as an orpaui- 
zation, possessiu}! both the ueeessarjf eapital and teeh- 
nieat staff, to take over and operate these properties on 
a large scale. This they did in all good faith, and I 
believe thev are entitled to an award of $229,603.21. 

(Sgd.) IIoRACK G. PoMKROV, 

C()}u )uissioner. 



COUPT C:P APrT.AL3 
^ ThiKyt cr COLUMBIA 

Filed 

m S- 1926 


K X/ 


O Emc 


i\ Tin-. 


(Enurt of A^lipala. iSiatrirt nf QInUimbta 


No. 4441 

llriiKKr Work as Sk('ri:takv ok riii: Ixtkriok, 

Appellant. 


c 


■jf. 


rNU Ki) Chkmic'ai. and Indtstrial Companiks. 

A ppcllec. 


BRIl'F OF APPI:LFI 



Frank Hkalv 
Simon H. Rourkk 


John G. Jakcjkr 

Attorneys for Appellee 

604 Hlbbs Building, 
Washington, D. C. 


Fdmtnd Btrkk 

Of Counsel. 


At. F. CO. D. C. 






IXDKX 


P.U'.i: 


Preface . I 

Law Argument (commencing). 2 

Definition of “discretion”. 10 

Admitted allegations of fact. 17 

Answer to Brief of Appellant. 19 

Special Argument concerning gratuities. 22 

Postscript . 26 

Authorities 

Act of Congress of June 7, 1924. 24 

Balto. V. Woolman, 124 Md. 410. 17 

Boston, etc. v. Hudson, 68 Fed. 760. 9 

Carter v\ Hobbs, 92 Fed. 594. 9 

Claim No. 1114, Interior Department. 12 

Clark's Appeal, 58 Conn. 210. 9 

Comegys v. Wasse, 1 Pet. 211. 24 

Corpus Juris, Vol. 18, pp. 1 144-5. 11 

Corpus Juris, \'ol. 41, p. 424. 18 

lA parte Lusk, 82 Ala. 524 . 9 

Fall vs. Louisiana, 287 Fed. 999. 4 

b'olmer's App. 87 Pa. St. 147. 9 

I'ryman v. Fryman, 9 Ohio C. C. 94. 9 

llanna Minerals Company, Claim No. 88, interior 
Department . 10 

Harcourt v. Asburv Park, 62 N. f. L. 158. 17 

Larrabee v. Bell, 54 \V. L. R. 98. 17 

Leach v. Carlisle, 258 U. S. 148.12, 14 

Letter of Secretary of Interior to Senator Oddie. ... 25 

Minis V. U. S., 15 Pet. 445 . 9 

O’Brien v. Lane, 40 App. D. C. 494. 14 


























Paxton V. n. L. Co., 45 \eh. 900. 9 

Report of Secretary of Interior to Congress, Dec. 

7, 1925 .;.. 0 

Ryan v. Carter, 93 C. S. 83. 9 

Sar. Ints. vs. Makin, 23 .Mo. 369. 9 

Senate Report 2797, House Report No. 601. 25 

Southern, etc. v. cl’Allenberte, 39 I'la. 37. 9 


State V. Wri^htsen, 56 N. J. L. 209. 9 

Sutherland, Stat. Cons. Sec. 352. 9 

S. S. Syria v. .Morgan, 186 L\ S. 1. 11 

I'. S. y. Dickson, 15 Pet. 141 { 10 L. ed. 689) . 8 

r. S. y. XeNNhall, 92 Fed. 529. 9 












IN THE 


OInurt nf ApppalH, Siatrirl of Columbia 


No. 4441 


Hubert Work as Secretary of the Interior, 

Appellant, 
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BRIEF BY APPELLEE 
Preface 

In the Court below the appellant based his entire 
argument on this proposition: 

**The decision here may show appalling had 
judgment; any person or any court might have 
reached a different conclusion, and it may be the 
decision was erroneous, hut no court may review 
the error, if error there he, as the decision of the 
secretary is final, conclusive and non-reviewable.*^ 

Such contention was made in various ways, but 
always with the same ultimate challenge, and in the 
face of admissions of abuse of discretion and of 
erroneous rulings of law affecting the subject matter. 

It is such a contention that has caused and justifies 
the comment and criticism following, coupled with 
the bold admission of the appellant that the allega¬ 
tions of the bill of complaint are true, but that appellee 
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is without remedy and the courts without power to 
^rant or entorce a remedy tor the arbitrary, capricious 
and illegal and erroneous conduct of tlie Secretary of 
the Interior in the administration of the so-called War 
Minerals Relief Act of March 2, 1919. 

LAW 

This matter comes here from the Court below, the 
appellant appealing from an order made by Mr. Justice 
1 litz denying a motion to dismiss the bill of complaint, 
the lietendant declining to answer and standing on his 
motion. 

Idle record Includes the bill of complaint (including 
decision of ilefendant in department) the various alle¬ 
gations ot fact being admitted by the defendant under 
his motion to dismiss. 

Intermingleti with our claim for net losses occasioned 
by the stimulatetl, directed and essential purchase of 
the bonds and stock of Crimora Manganese Corpora¬ 
tion are the net losses occasioned that corporation in 
its stimulated production of manganese ore as detailed 
in the bill of complaint, but argument or consideration 
here concerning such items will not be made, as they 
are fully presented In the brief in the Crimora case. 
The matter here only requires consideration of para¬ 
graphs V, VIII, IX, X, and XI, of the bill of com¬ 
plaint. (Transcript pp. 314.) 

As will be seen by the decision, the claim of this 
appellee concerning matters other than these presented 
here was by the Secretary intermingled in department 
with the Crimora claim, and only one decision w’as 
written, the Secretary treating the two claimants as one 
and making only one “lump” award of $14,462 on 
fully proven aggregated claims of $1,300,000. 
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Just what the Secretary did concerning the claim 
here of this appellee is not apparent except that he 
refused to consider it. 

We concede at the outset, as determined in every 
decision on the subject from the Decatur case to the 
late decision in the Carpy case in this court, that the 
decision of a Secretary or other executive head, exer¬ 
cising judgment or discretion, under an administrative 
statute, discretionary in its terms, may not be reviewed 
in mandamus or by injunction unless it affirmatively 
appears from the record that it was capricious or arbi¬ 
trary, which means it w'as unreasonable, palpably wrong, 
or without substantial fact to uphold it or that there 
was not a possible reason for the decision or lack of 
decision. 

While making such admission, as it was ever the law 
since either or both writs existed, we do contend that 
arbitrary and capricious findings of fact may be 
reviewed by indirection in a suit for mandatory injunc¬ 
tion which lies when relief may not be had in law' or 
equity as stated by this court in the late case of Work 
vs. Read (No. 4245), w'here the decision of the court 
below in granting this extraordinary writ was upheld; 
and in connection therewith w’e contend that in a suit 
of this kind the court may control so-called rulings of 
law’ that amount to an abuse of discretion. 

That erroneous rulings of law' by the Secretary, made 
under a purely gratuity statute,* may be reviewed, was 
fully determined in this court in Fall vs. Louisiana 
(287 Fed. 999), and the decision was affirmed by the 

* We submit that while claimants hail no legal right in the fund they 
had an Equitable interest as that Act provides for payment of Eijuitable 
claims and all Louisiana had under the swamp land grant was an Equit¬ 
able right until patent issued, and the Act of June 7, 1924 (addenda) 
provides for the payment of claims adjudicated by the Courts. 
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Supreme Court (Nov. 23, 1925). No act of the 
Congress was more gratuitous than the gift to the 
states of swamp and overflowed lands. The states 
had no claim on the United States; they had done 
nothing that created a moral obligation on the part of 
the United States; they had not suffered as did the 
claimant here under stimulated service to the United 
States. 

As here, the administration of the granting statute 
was committed to the Secretary of the Interior, and 
as here it contained discretionary and mandatory pro¬ 
visions. I lere the Secretary had to determine what 
claims were included in the statute, and there the 
Secretary hail to determine what land was within the 
gift. In the Uouisiana case, the Secretary had decided 
that certain lands claimed by the state were precluded 
from the operation of the statute, and here by indirection 
he decided this claim was precluded from the operation of 
the statute. I'here this court said, as did the Supreme 
Court, that the decision of the Secretary holding that 
mineral lands were precluded from the operation of the 
statute, was erroneous, and exceeded the authority 
conferred on him by law, and that mandatory injunction 
would issue. This position is not affected by the deci¬ 
sions running from Decatur to Carpy cases, as in those 
cases it was held that the erroneous decision of the 
Secretary was not controlled by the fact that it was 
erroneous, but was controlled by the fact that the 
decision could not be reviewed by mandamus, as neither 
mandamus nor injunction could be used as a writ of 
error. Ordinary injunctions simply stay a contemplated 
illegal act; but once performed, equity and law are 
powerless; but at this point mandatory injunction issues 
if the finding of fact was arbitrary or the conclusion of 
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law was erroneous to the effect of entirely destroying 
the rights of a citizen. 

It is true that the gift of the lands to the state 
created an equitable title in the land that would ripen 
into legal title; and it seems that in the Rives case, the 
court said that the war minerals claimant had no vested 
right in the appropriation. That court, however, held 
it was the duty of the Secretary to pass on a claim, and 
that mandamus would lie to compel him to do so; and 
it is difficult to perceive how a claimant without any 
right could compel the Secretary to consider a right or 
claim, and that is the question of law here; as it is 
apparent from the bill of complaint, the allegations of 
which are admitted to be true, and from the decision of 
the Secretary, that he refused to consider the claim of 
appellee and wholly ignored it, also admitting it was 
equitable and just and that the losses were suffered by 
appellee under direct appeal and request of the United 
States. 

In the Rives, Jarman and Carpy cases, the entire 
record in department was included in the petitions for 
mandamus, and independent of allegations of capricious 
action (and there were none) it was apparent the 
Secretary had considered the claim on the merits and 
had disallowed the claim there, and the court in those 
mandamus proceedings was precluded from passing 
on errors of law in the construction of the remedial 
statute. 

There had been full hearings in those cases and an¬ 
nounced decision of the Secretary that losses occasioned 
to claimants by the purchase of lands and by the pay¬ 
ment of interest were precluded by the statute from 
being allowed, not considered, by him; but that is not 
the situation here. 
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1 he basic allegation, the admitted allegation, is that 
the Secretary ‘iiliolly refused to enusuier the elaim, and 
he ailmits it; and there is nothing in the record here 
which will show he tlid consider the claim aiul tlid, 
in the exercise of his judgment, either as a matter of 
law or fact, tlisallow the claim; and we submit if it 
appears that the claim was within the statute and 
allowable in the exercise of the jiulgment arui discretion 
of the Secretary, mandatory injunction will lie. 

riie remedial act did not limit the claims to those 
hax'itig a legal basis,* but jiroviiled that all just and 
equitable claims shouhl be atljustcd and paid. No claim 
presenteil to the Secretary ever had a legal basis, but 
it ilocs not follow that the Secretary could refuse to 
consider a claim that the Congress had directed him to 
pay. It so, he could reject every claim presented, and 
deteat the will ot Congress. (“ilelegatetl to his con¬ 
science”) 

riie statutes ilirected him to adjust and pay all 
losses occasionetl in preparing to produce or in produc¬ 
ing manganese. These are mandatory words, not dis- 
creti(^nary terms, ami it follows it was his mandatory 
iluty to entertain, at least for equitable consideration, 
such claim in a reasonahle construction of the statute; 
and he so saitl in his “report” to Congress on 
December 7, 1925. 1 lis construction must be reason¬ 

able to be final and conclusive and beyond the review of 
the courts; and we are speaking now of his construc¬ 
tion of the remedial law, and not of his decisions of 
fact, there heimj no deeision of faet here to rezieze. 

* We submit that the holder of an Equitable claim had the legal 
right to constJeratiofi by the Secretary (Rives case) and each case must 
be decided on a just and Equitable basis and not pursuant to a hard 
and fast rule that precludes the consideration of all claims except 
merely a mining operation. 
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So the sole question here is, was his refusal to con¬ 
sider the claim of appellee a reasonable construction of 
the remedial statute? For the purposes of this argu¬ 
ment we will assume he refused to consider or to adjust 
and pay our claim under his construction of the 
remedial statute as governed and controlled by the 
proviso in the Act (Sec. 5) which provides, no claims 
shall be paid unless the obligation incurred or disburse¬ 
ment was for or on property containing manganese. 

Before proceeding to the general discussion, two 
things should be noted: 

(a) that the proviso relates to “property”, not real 
or personal property; 

(b) that manganese is a natural alloy combined in 
the term manganese ore, anti in the ground is real 
property, and when mined is personal property. Man¬ 
ganese is never mined; it is not manufactured, but is 
smelted or concentrated by fire. 

Now we will note that the enacting clause provides, 
all claimants shall be paid who suffered losses in pre¬ 
paring to produce manganese, not manganese ore. The 
mining of the ore is but the first step in preparing 
to produce manganese, the metal of commerce and an 
urgent war necessity. The enacting clause could not 
be written in broader or plainer language. 

Now, may this plain and mandatory direction be 
nullified by a repugnant proviso which, by the con¬ 
struction of the Secretary, ignores the enacting clause 
and limits the losses to a mere mining operation? In the 
appendix of Appellants brief, page 10 it definitely appears 
that the consideration for the purchase of the bonds and 
stock was not only the $800,000 but the further agree¬ 
ment to finance the stimulation of Crimora to produce 
one hundred tons daily of ore. 
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What are the limitations on a proviso? 

riie Supreme Court, in U. S. v. Dickson, 15 Pet. 
141, 10 L. eJ. 689, (with approving annotations) 
said: 

lire led to the general rule of lazv zvhich 
has lazi'ays prevailed, and become consecrated 
almost as a maxim in the interpretation of statutes, 
that, zi'here the enacting clause is general in its 
language and objects, and a proviso is afterzvards 
introduced, that proviso is construed strictly and 
takes no case out of the enacting clause zvhich does 
not fall fairlx zvithin its terms. In short, a pro¬ 
viso carves special exceptions only out of the 
enacting clause, and those zvho set up any such 
exception must establish it as being zvithin the 
Ziords. as zcell as zvithin the reason thereof.” 

Applv the rule to the proviso here: What can be 
said in tlctensc ot the proviso and the reasonable con¬ 
struction of it by the Secretary? 

May “all claimants" be reconciled with a mining 
o[)eration? It will not do to say that the enacting 
clause referred to “all mining claimants", as there is 
Fiothing in the enacting clause referring to mining 
manganese ore: it relates to producing a metal, man¬ 
ganese—not manganese ore. Lender the enacting 
clause, losses relating to mining arc clearly allowable 
as ore (mined) is the first step in preparing to produce 
manganese. 

We submit that it is absolutely impossible to recon¬ 
cile the proviso with the enacting clause, and we find 
the Secretary acting under the proviso only, unless the 
word "property" is given its legal meaning, namely real 
and personal property. 
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What is the legal result? We answer: 

When the first clause of a section conforms to obvi¬ 
ous policy and intent of the legislature, it is not ren¬ 
dered inoperative by a later inconsistent clause which 
does not conform to this policy and intent. 

In such cases the latter clause is nugatory and must 
be disregarded. Sutherland, Statutory Construction, 
Sec. 352. 

There are other strict rules concerning provisos, 
which arc unfamiliar to the Secretary: 

(a) Pro\isos must he strictly construed and take no 
case out of the enacting clause which does not fall 
fairly (reasonably) within its terms, the terms of the 
proviso: 

Ryan vs. Carter, 93 U. S. 83. 

Carter vs. Hobbs, 92 Fed. 594. 

Boston, etc. vs. Hudson, 68 Fed. 760. 

Ex parte Lusk, 82 Ala. 523. 

Clarkes Tp/>.; 58 Conn. 210. 

U. S. vs. Nezvhall, 92 Fed. 529. 

Southern, etc. vs. D'.Illenberte, 39 Fla. 37. 

Paxton vs. //. L. Co., 45 Neb. 900. 

Folmers dpp., 87 Pa. St. 137. 

Fryman vs. Fryman, 9 Ohio C. C. 93. 

State vs. IVrightsen, 56 N. J. L. 209. 

Sar. Ints. vs. Makin, 23 Me. 369. 

Minis vs. U. S., 15 Pet. 445. 

Is it a fair (reasonable) construction to say the 
proviso does take every other thing out of the 
enacting clause except the construed mining operation? 
Is it fair or reasonable to hold that the disbursements 
must be made on real property, when we know hun¬ 
dreds of thousands of tons of manganese ore (personal 
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property) were brought from overseas for the war 
purposes jf the United States? Tlie trouble is evident. 
The Secretary and the War Minerals Commissioner 
are laymen, and evidently their knowledge concerning 
enacting clauses and provisos was not very accurate, 
to say the least; and as about 99^'c of the 1200 claim¬ 
ants were miners, the construction was easy and 
offended but few; though by reference to the addenda 
(Hanna Minerals Company, claim No. 88) it will be 
observed that Secretary Judge John Barton Payne al¬ 
lowed losses idcutical with those here arising, and so far 
as \\'e have been able to ascertain, no similar claim, except 
this one, was presented for consideration. There it 
was allowed, and here it was ignored. Not a happy 
comment, but true. 

♦ * * * ♦ 

Now what was the discretion, the reasonable discre¬ 
tion vested in the Secretary by the remedial act? 
Surely not a personal discretion to do as he saw fit, 
regardless of the law or the fact 1 Not a discretion to 
construe the enacting clause or the proviso regardless 
of the law! 

What is the rule of discretion to be applied in the 
case of a discretionary statute? 

It may be generally defined as: 

*"The pozi'cr to discriminate zvliat, under exist¬ 
ing circumstances, is right and proper. The lazv- 
ful exercise of discretion involves a fair considera¬ 
tion of all peculiar features of a particular question 
to the disposition of ZL'hich it is to be applied; it 
excludes not only the play of fancy or caprice, but, 
also, servile adherence to a hard and fast general 
rule, and is confined zvithin those limits zvithin 
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zi'hich an honest man, competent to discharge the 
duties of his office, ought to confine himself.** 

(18 C. J., 1134-5.)* 

The question has been settled by the United States 
Supreme Court. In an opinion by Mr. Justice Shiras, 
it was held: 

‘‘The good faith of the master and his reason¬ 
able exercise of discretion, must be considered and 
deterjnined in the light of the facts in each par¬ 
ticular case. The term ‘discretion* implies the 
absence of a hard and fast rule. The establish¬ 
ment of a clearly defined rule of action zvould be 
the end of discretion. * * *** (S. S. Syria vs. 

Morgan, 186 U. S. 1.) 

The hard and fast rule of the Secretary was that he 
would not consider any claim except what he construed 
to fall within the proviso! (Not the enacting clause.) 

W as that reasonable, substituting an erroneous rule 
of law for the exercise of his judgment and discretion, 
whether a loss was just and equitable on the merits? 
Forgetting all about being just and equitable, and flying 
to his alleged rule of law, not in ruling that a claim 
was not just or equitable, but holding it would not even 
be considered because he construed that it did not fall 
within the terms of the proviso —he does not liold it 
w'as precluded by the enacting clause; he does not con¬ 
strue the enacting clause; he eliminates it, and flees to 
the bosom of an absurd proviso, and then abuses his 
refuge by holding property means real property. 

* III the Criniora brief, p. 15 the Secretary contends the Congress dele¬ 
gated its powers to him and substituted his conscience for Congressional 
discretion. 

I'his proposition is as extraordinary as his claim that an “appalling 
had decision” by him concerns no one and that the courts are bound by 
his appallingly bad judgment. 
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Whatever may happen to Albert Bacon Fall, the 
fact remains he was an able executive, a sound lawyer 
with long experience as a judge in an appellate court, 
and in claim No. 1113 (see addenda) he held, in the 
language of a lawyer, that losses (disbursements) were 
not limited to those “for or upon real property”. In 
that case, under stimulation not as strong as admitted 
here, he held that a person that purchased manganese 
ore at the mine and transported it to a smelter, should 
be paid his losses. 

No two “just and ecjuitahle” claims are alike; and 
it is unreasonable to ileclde them all by a hard and fast 
rule. 

The principal factor is the necessity, the fact, and 
tlie sthuulatiou. 

As Secretary Bayne said in Claim No. 88 (see 
addenda) the taking over the obligations of a stimu¬ 
lated concern might be just and equitable. It all de¬ 
pends, we submit, on the stimulation; and here we have 
the admitted appeal and stimulation of the United 
States to save the undertaking of Crlmora by taking 
the bonds and stock of Crimora out of the hands of 
menacing and disloyal persons who could wreck the 
stimulated project; not a mere published appeal, but 
direct and personal appeal amounting to a demand and 
direction. There was no speculation about it. The 
claimant put $800,000 into a bankrupt concern pro¬ 
ducing four tons of manganese daily (40%) of ten 
tons of manganese ore) and it would not pay out in a 
hundred years. Crimora put an additional $500,000, 
arid the total net award is $34,000. Reasonable? No. 
Palpably wrong. See Leach vs. Carlisle, 258 U. S. 138. 

This argument, with countless illustrations, could be 
much augmented; but we will rest here and turn to the 
questions. 
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(a) Is the non-consideration of the claim reviewablc; 

(b) Is appellee foreclosed by the construction of the 
Secretary in the matter of the enacting clause and the 
proviso. 

It will not suffice to refer us to the decision of this 
court in the late Jarnian case, where Mr. Justice Van 
Orsdel said: 

“In such a case, where the duty is upon the 
Secretary to construe the statute in connection 
with its execution, his construction is a discretion¬ 
ary act, which cannot be controlled by mandamus.” 

We grant that without reservation. Neither is the 
closing paragraph of the decision applicable. 

“It will seem, therefore, in view of the action 
of the Supreme Court in the Rives and Chestatee 
cases, the action of the Secretary in disallowing 
relator’s claim is final aiul conclusive, and is not 
subject to review, modification or control by the 
courts.” 

And we submit there should have been added to the 
paragraph these words, “by mandamus”, as stated in 
the Carpy case and in the Rives and Chestatee cases; 
and we submit it is unthinkable that this court meant 
otherwise or intended to hold that its rule applied or 
was intended to apply other than in mandamus or ordi¬ 
nary injunction cases, as was stated by this Court in 
(yihien vs. Lane, 40 App. D. C. p. 493. 

Hence the whole question, if there be one, turns on 
the power of the court to award mandatory injunction, 
and by indirection review the question of the non-action 
of the Secretary under his exercise of judicial functions 
as above set forth. 
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Most of the functions of the Secretary in all the 
public land acts are discretionary, hut this court has yet 
to hold that his erroneous rulings of law applied to 
those statutes are not rev’iewable in equity. It m ay 
be, and our first desire is to be fair with this court, 
that these cases can be distinguished from this, in that 
qualified applicants had acquired an interest in the 
grants by performance of subsequent acts; but that 
was not the case in swamp land or school land grants 
or under the various pension or other gratuity grants. 

If the widow Decatur had been denied both pen¬ 
sions, we think she would have a remedy concerning 
at least one of them. The \’olstead Act vests all sorts 
of discretion in the high officials operating under that 
law. but the courts have not hesitated to control them. 


The words “final and conclusive” in a statute mean 


nothing, as the A/:c, inileperulent of their omission, 
•:i'ritrs them in every discretionary statute. 


H ere, we submit, the hard and fast rule is palpably 
wrong and amounts to an abuse of discretion, and 
hence subject to control by the court. In Leach vs. 
Carlisle (258 S. IdS), the Supreme Court saitl that 
a decision of a secretary that was palpably urong 
would be held to be capricious and arbitrary. 

In the final analysis ot the Rives case, it is apparent 
that only one thing was decided, namely, an erroneous 
construction of the remedial act could not be reviewed 


by mandamus (or injunction), though the language 
was limited to mandamus, unless the action of the 
Secretary appeared to be capricious or arbitrarv. That 
was the only thing at issue, and was the only thing 
decided. True, the court made some statement, as in 
the Jarman case, which at first blush would appear con¬ 
trary to what we contend for here. 
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The Court held there as follows: 

1. I'hat the act creates a y^ratuity based on equitable 
and moral considerations. 

2. That no claimant has any leyal claim upon the 
tund, nor any vested right therein. 

2. That the Secretary of the Interior was thereby 
vested with power to reject all claims except as he was 
satisfied they were just and equitable as against manda¬ 
mus. 

4. That the tlecision of the Secretary is conclusive 
and final against the claimant in mandamus. 

5. riiat the courts are expressly forbitlden to review 
in mandamus the Secretary’s decision or examine settle¬ 
ments, except in case of fraud perpetrated upon the Gov¬ 
ernment. 

In connection with the above, it should be noted: 

1. I'hat while the court held the act was a gratuity, 
it cited the sugar bounty cases, where it was held the 
bounty was a debt within the Constitution, and it, too, 
was based on a moral consideration; and the court also 
held it was a discretionary statute within limits. 

2. While the court held the claimant had no le^al 
claim upon the fund, it did not hold the claimant had 
no equitable claim on the fund, and it is elementary 
that equitable rights may be enforced. The very act 
provides that just and equitable claims be adjusted, 
and paid; and no equitable claimant was ever deprived 
of his rights by an Tnglish-speaking court. Equity, 
the panacea of all wrongs, is founded on equitable 
rights only. 

2. Granted, but he must be reasonable. 

4. Granted, if he was reasonable. 
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5. Erroneous; even in mandamus the courts may 
interfere if the Secretary is not reasonable. 

These were natural conclusions, as the claimant was 
proceeding at law, where he may only move when he 
has a legal right,—where a legal duty to him is denied 
under a ministerial statute. 

Equity is founded on the basic proposition that a 
remedy will be provided for every wrong, and here w'e 
have an equitable wrong suffered and barred by the law’. 

The act did not say the Secretary could not be sued. 
It only said the United States could not be sued. 

The act, and the Supreme Court said the decision of 
the Secretary should be conclusive against the claimant 
(in mandamus), but no one can successfully contend 
the court was saying the decision was conclusive other 
than against mandamus, and then only if the record 
disclosed the Secretary acted on whim and fancy, and 
the courts specifically stated such action, including 
erroneous construction, was the basis of review. If not 
so, the decision of the Secretary zvas final and conclu¬ 
sive under any and all circumstances, even when arbitrary. 

The Secretary caught the idea when he contended in 
his report to Congress that his decision w’as final when 
reasonable. 

We submit this is the only test of jurisdiction,— is 
the decision of the Secretary reasonable?"* 

Admissions will hang a man, even if he be innocent. 
Here the Secretary admits every allegation. He is 
like a man pleading guilty of murder: nothing remains 
for the court to do, except to examine the record, the 
bill of complaint, and ascertain if the corpus delicti 
has been established; then judgment. 

* In his report to the Congre^s of Pec. 7. 1923, the Secretary asserts 
the courts had held that his decisions under the remedial act were 
final and conclusive if reasonahlr: that is the law! 
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THE ALLEGATIONS OF FACT FOLLOWING 
ARE ADMITTED BY THE SECRETARY: 

“In delegating, as he did, the determination of 
fact and decision of law in each instance to a subor¬ 
dinate layman official unversed in the law and 
uninformed in the rules of business or custom relat¬ 
ing to the subject matter; and further in ratifying 
the determination of fact and decisions of law 
without personal knowledge or personal examina¬ 
tion of the same.’’ (Complaint, par. 8, transcript, 
p. 4, par. 7.) 

This court, in the recent case of Larrabee vs. Bell, 
54 W. L. R. 98, citing Baltimore vs. fVoolman, 123 
Md. 310; and Ifarcourt vs. Asbtiry Park, 62 N. J. 
Law, 158, said: 

“It is well settled that when discretion is vested 
in an officer or governing body or commission, the 
exercise of such discretion can not be delegated to 
another * * 

The Secretary boldly admitted he had delegated his 
authority and such admission alone, we submit, is suf¬ 
ficient to defeat him here. 

That in addition to being arbitrary, carpicious and 
an abuse of discretion in each and every instance, said 
decision was compiled and attended by errors of law 
in the following particulars: 

1. The holding that the defendant was the law 
and the fact in each instance, and that the remedial 
act vested him with an absolute personal discretion 
to decide the law or the fact as he saw fit, regard¬ 
less of the law or the fact in any instance. 

2. In holding that the Congress had delegated 
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him such personal discretion, and that the Supreme 
Court of the United States had so decided in the 
Rives case. 

3. In delegating to incompetent and unqualified 
assistants the right to exercise such claimed per¬ 
sonal discretion on his part. 

4. In holding the remedial act precluded him 
from holding otherwise than as he did in each 
instance. 

The defendant would salve these and his other ad¬ 
missions by pointing to his decision that he had given 
full consideration to each and every item of the claim 
and then citing the Riit’s decision, goes peacefully to 
his slumbers, apparently unmindful of the fact that 
he admits that every statement in his decision is false, 
not a deliberate falsehood, but offered as a defense 
that notwithstanding his admissions, his mere false 
decision will overcome his admissions. 

For instance, we allege he did not consider this par¬ 
ticular item, and he so ailmits; and then he offers his 
iinsiijned decision to show to the contrary, and then 
attempts to inject into the record an alleged decision 
of his office predecessor on another item to show that 
Crimora items of loss had been adjusted by Secretary 
Payne. 

The Payne decision could not have been considered 
by the court below, even with the consent of the parties, 
as the rule is well settled that on demurrer (motion to 
dismiss) nothing may be used but the complaint; and 
the scope of the motion to dismiss can not be extended 
by agreement (31 C. J. 323). Counsel seeks to inject 
the department record in here, on the ground that it is 
a public record, and hence it might be considered by 
the court; and the files of the court below are public 
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records, but they could not be considered here in 
review of an order denying a motion to dismiss. 

Following up this attempted injection of an alleged 
portion of the attempted record, counsel attempts fu- 
tilely to deduce the defense that there had been a 
decision on the merits or otherwise concerning the pur- 
cha se of the bonds and stock, although the decision is 
utterly silent on the subject, and counsel presents the 
omnibus clause, inserted in every award, as the deter¬ 
mination, in face of the subsequent admission which 
falsifies tlie f)mfiibus clause. 

The present secretary ditl fiot consider the decision 
of Secretary Payne as final and conclusive, as he 
increased the award $14,000, and then cancelled and 
deducted $50,000 of the amount awarded to this 
claimant, and deducted the amount from the allowed 
losses of $492,000 to Crimora. This “final and con¬ 
clusive” doctrine evidently is one that blows hot and 
cold at the same time. This point more generally 
concerns Crimora than it does the appellee, as Crimora 
was the loser. The whole attempt of counsel is to 
seek by imlirection to establish a mythical basis of fo»*- 
mer decision, and to evade the effect of the admitted 
allegations, and to further urge that since the fund was 
a gratuity, the Secretary could be as arbitrary and 
capricious as he cared to be, and that an oinnihus 
clause in a decision, even under direct attack, would 
whitewash his conduct, although it might show “appall¬ 
ing bad judgment that no court could endorse.” 

AXSWFR TO BRIFF OF APPFLLANT 

Counsel evidently, as in Crimora, treats the suit 
here as a mandamus proceeding! 
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lie does not tell us why, and we arc unable to ascer¬ 
tain; and with that we must be content. 

Counsel makes no argument, and contents himself 
with the mere assertion that this mandatory injunction 
proceedinjT is conclutleil by the Rives mandamus deci¬ 
sion, and therefore we submit the matter without fur¬ 
ther arp^ument. 

However, the appemlix to the brief should be 
stricken out, as its inclusion as a part of the alleged 
record in the Interior Department is improper and 
unfair. It is improper because only the admitted alle¬ 
gations of the bill of complaint may be considered on 
this appeal. 

It is unfair to submit part of a record and not the 
whole, as the whole would show, as we contend, the 
fact that the allegations could not and would not be 
denied by the Secretary in a venfied answer. We sub¬ 
mit that to attempt to inject into the appeal record 
part of an alleged record is absolutely wrong, is unfair 
to the appellee and to the Court. 

Then the brief is devoted to what it is claimed 
occurred under the alleged part of the department 
record, a record, and iic speak advisedly, which will 
not hear investigation; and the worst part of it is 
thrust in here. It should go out. In fact, the brief 
should be stricken out, as any argument it contains 
relates to the extrinsic fact sought to be established 
from the alleged part of record contained in the appen¬ 
dix to the brief. And even in that rejected record it 
appears (p. 10) that part of the consideration for the 
purchase of the stock and bonds of Crimora was the added 
agreement of Appellee it veotild carry and perform the 
stimulation of Crimora in increasing the production of 
manganese ore from ten tons daily to one hundred tons 


20 


and if the Appendix is properly in the record ’m appeal 
to it as it fully supports the admission of the Secretary. 

By his motion to dismiss, the Secretary admitted 
these things: 

I. That Crimora was duly stimulated to increase its 
production from ten to one hundred tons dally, of 
manganese ore. 

II. That Crimora was bankrupt and unable to com¬ 
ply with the stimulation. 

III. That its stock and bonds were held by menac¬ 
ing and disloyal persons. 

IV. That the United States appealed to and stimu¬ 
lated this appellee to purcliase the stock and bonds of 
Crimora so as to enable Crimora to proceed under its 
stimulation, and that the same was essential to the 
stimulation. 

That this appeallant, under such appeal and stimula¬ 
tion, purchased said bonds and stock and suffered a loss 
of $800,000. (Par. 9, Bill of complaint; transcript, 
p. 5.) 

Many other admissions will be found in the same 
paragraph and Ifi paragraph 1 1 of the bill of complaint, 
transcript page 7, will be found the wholly admitted 
allegation that the Secretary wholly refused to con¬ 
sider and adjust the same. 

VI. In delegating, as he did, the determination of 
fact and decision of law in each Instance to an unquali¬ 
fied subordinate layman official unversed in the law 
and uninformed in the rules of business or custom 
relating to the subject matter; and further in ratifying 
the determinations of fact and decisions of law without 
personal examination of the same. (Par. 8 of Bill of 
Complaint, Transcript, p. 5.) 
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special Argument Concerning Gratuities 

The Secretary contends that the fund, being a gra¬ 
tuity, the beneficiaries had no vested right in it; but it 
does not follow that the beneficiaries had no equitable 
rights. Their claims had to be just and equitable to 
entitle them to apply for “payment”, “reimbursements”, 
“net losses’” the words of the statute. They had a 
legal right to consideration of the claim. That is 
admitted, even in the mandamus cases. 

The Secretary 7nust consider every claim presented 
in legal time; he }nust make only the deductions directed 
by the statute; and in the exercise of his discretion he 
must not abuse it. Within such limits he may exercise 
his judgment and discretion, and as said in the Rives 
case, if he exceeds those limits he may be controlled by 
the courts. So it follows the adjustment is not final 
and conclusive where the conduct of the Secretary is 
arbitrary and capricious as a fact. 

The doctrine announced in the Rives and Jarman 
cases treat eroneous rulings of law in the construction 
of the statute is not applicable, because the rulings 
related to attempted review by mandamus. 

Further, the doctrine is not applicable because the 
construction is not reasonable. 

It will not surely be contended that any construction 
of the statute would be final and conclusive. To say, 
as has been held by the Secretary that proviso 3 nulli¬ 
fies or controls the enacting clause, cannot be held rea¬ 
sonable if words have meaning, and that proviso must 
be strictly construed, it must be carved out of the 
meaning and words of the enacting clause and within 
its import and control, otherwise it is nugatory and 
void. 

In the noted case of Comegys vs. Vasse, 1 Peters 
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211, Mr. Justice Story held that while the decision of 
the treaty commissioners (under treaty with Spain) 
was conclusive, the commission had no right to deter¬ 
mine the rights of parties to fund-award, and did not 
include the right to adjust all conflicting rights to the 
fund. Here the Secretary attempted to adjust the 
liability between two claimants each to the other and 
settle the law concerning questions extraneous to the 
subject matter of the award. Here he attempted legal 
adjudication, not included in the right to exercise his 
discretion, whether the claim was equitable and just; 
but he attempted to adjust accounts between the claim¬ 
ant and Crimora and Marshall on a legal basis, as if 
he were a court of last resort. 

Counsel is mistaken when he says, on pages 5 and 6 
of his brief, that the two items, (a) $500,000 for the 
purchase of Crimora bonds, and (b) $300,000 for the 
purchase of Crimora stock, were refused allow'ance by 
the Secretary upon grounds set forth in his brief. If 
it be true, it nowhere appears in the bill of complaint, 
or in the exhibit, the decision. If he refused to allow 
the claim upon the ground that claimant w'as not the 
producer or owner of the producing property, the fact 
is not established by the assertion of counsel, as it is 
not in the record. 

He further contends, arguendo, that since the claim 
was disallowed by this defendant with no award, the 
items of the stock and bonds were considered. This 
presumption might arise if it were not for the admis¬ 
sion of the appellant to the contrary. 

Further, it was such an erroneous construction, if it 
was made, that can be corrected by mandatory injunc¬ 
tion, and especially so by reason of the direct appeal 
and stimulation of the United States, the basic point 
in this suit. 
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It is analagous to the decision of Secretary Payne 
in Claim No. 88, and to that of Secretary Fall in claim 
No. 1113, both instances of direct appeal for specific 
purposes, namely, to aid in the production of mangan¬ 
ese. This secretary could have allowed the claim, as 
the former secretaries allowed those, as they were as 
much within the statute as taxes, insurance, freight and 
other claims allowed in many claims. 

They might not have been allowable if voluntarily 
performed without the admitted direct appeal, direction 
and stimulation. That was the fact in claims No. 88 
and 1113, as it is here. 

The appeal was not made simply to buy the bonds 
and stock, but to do so to save the stimulation of 
Crimora, and thereby to secure for the United States 
one hundred tons daily of manganese ore otherwise lost 
to the United States! After all is said and done, that 
is the point of this appeal. 

Appellant offers no argument, save whatever the 
Secretary does must be right, because of two reasons: 

(a) That the Rhes case said he was a final and 
conclusive official against Mandamus. 

(b) The omnibus clause of his decision that he did 
the things which he admits he did not do. 

It was not decided in the Rives case that the original 
appropriation of $8,500,000 should be “parcelled” out 
amongst the claimants. The limit of $8,500,000 was 
repealed by the Act of June 7, 1924 (see addenda) 
and the whole of the $50,000,000 Dent appropriation 
was made available, which fact was not before this 
court or the Supreme Court in the Rives case. Note 
the language of the Act of June 7, 1924. 

“To enable the Secretary of the Interior to 
lawfully pay adjudicated claims.” 
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riiat act, indepciKlciit ot any other thing, contem¬ 
plated the revision by the courts of the decision of the 
Secretary in a case of this kind. The secretary can not 
adjudicate: that is a power available only to a court. 

7'he act was passed after the decision of this court, 
in the Rives rase a decision endorsed by the bar, and 
which appealed to the Secretary, as is evident by his let¬ 
ter to Senator (3ddie, Chairman of the Senate Com¬ 
mittee on Mines and Mining under date of February 
18, 1924, set out in report on S. 2797, and H. R. 
8709, report No. 601 (and which will be submitted in 
the oral argument). 

It is clear from the legislative record that it was 
the intent of Congress to provide for the payment of 
any amount directed by the decisions by the courts, 
clearly indicating the right of the court to review, and 
such intent is not disturbed by the subsequent decision 
of the Supreme Court that the form of the attempted 
review was erroneous. Congress clearly recognized tlie 
right of the courts to review by providing funds to pay 
the adjudications and Congress is the sole master, as 
Chief Justice Taft said in the Rives case, and when 
Congress provitled for the payment of “adjudicated 
claims" it fully recognized the right of the courts to 
make the adjudications and while this point was not 
urged bv the Mandamus Actors it is firmly urged here. 

We respectfullv submit affirmance should follow. 

I'rank Hkalv, 

Simon H. Rourke, 

John G. Jaegp:r. 

FnMTNn BrRKE, 

Of Counsel. 
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POSTSCRIIT 


1 he attempted argument that Appellee at best was 
only a creditor of and stockholder in Crimora and not a 
producer is utterly destroyed by the injection in the 
record of the decision of Secretary Payne. By that in¬ 
jection it appears that the Appellee was not only a stock 
and bond holder of Crimora but was absolutely obligated 
under the contract of purchase, in-addition to the money 
considerating to do these things for the purpose of the 
stimulation of Crimora, namely 

1. I'o increase the output of Crimora. 

2. To arrange credits, advances or other tinancing tor 
the purchase of steam shovels, trackage or other 
mining facilities and 

d. For the increase of miUituf tiacilities for a minimum 
output of one hundred tons of wash product per dux. 
So we see that Appellee was bound to the stimulatioFi 
and had to carry it out to perform its contract ot 
purchase which any stockholder of Crimora could en¬ 
force as against Appellee. It is likely if Counsel had 
injected the whole department record into his appen¬ 
dix all doubt wouKl be cleared away, if anv exists 
when the admission of Appellant are coupled with 
the excerpt. 
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1. [PUBLIC—NO. 322— 65tu COXGKESS.] 

[11. K. 13274.] 

All Act To provide relief in cases of contracts con¬ 
nected with the prosecution of the war, and for other 
purposes. 

Section 5. That the Secretary of the Interior be, and 
he lierehv is, authorized to adjust, licpiidate, and pay 
such net losses as have been suffered by any person, 
lirm, or corjioration, by reason of iiroducin^; or pre- 
parini!: to produce, either manganese, chrome, pyrites, 
or tunu’steii in coinjiliance with the request or demand 
of the Department of the Interior, the War Industries 
Board, the War Trade Board, the Shipping Board, or 
the P]mergency Fleet Corporation to supply the ur- 
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gent needs of the Xation in the prosecution of the 
war; said minerals being enumerated in the Act of 
Congress approved i )et(»ber tiftli, nineteen liundred and 
eighteen, entitled “An Act to provide further for the 
national security and defense by encouraging the pro¬ 
duction, conserving the sup})ly, and controlling the 
(listril)ution of those ores, metals, and minerals which 
have formerly been largely imi)orted, or of which there 
is or may be an inade(piate sup})ly/’ 

The said Secretary shall make such adjustments 
and payments in each case as he shall determine to be 
just and e<iuitable; that the decision of said Secretary 
shall be conclusive and linal, subject to the limitation 
hereinafter provided; that all payments and expenses 
incurred by said Secretary, including personal services, 
traveling and subsistence expenses, supplies, ])ostage, 
printing, and all other expenses incident to the ])roi)er 
prosecution of this work, both in the District of (V)- 
lumbia and elsewhere, as the Secretary of the Interior 
may deem essential and pro})er, shall lx* ])aid from the 
funds appro])riated by the said Act of October hfth, 
nineteen hundred aial eighteen, and that said funds 
and ajjpropriations shall continue to be available for 
said j)uri)ose until such time as the said Secretary 
shall liave fullv exercised the authoritv herein granted 
and ])erformed and conij)leted the duties hereby })ro- 
vide(l and im])os(‘d: Proridrd, lioiren^r. That the l)ay- 
ments and disbursements made under the ])rovisions 
of this section for and in connection with the ])ayments 
and settlements of the claims herein described, and the 
said expenses of administration shall in no event ex¬ 
ceed the sum of And provided further. 

That said S(‘cretarv shall consider, a])])rove, and dis¬ 
pose of only such claims as shall be made hereiindc*!* 
and tiled with the I)e])artment of the Interior within 
three months from and after the ap])roval of this Act: 
And provided further. That no claim shall be allowed 
or ]>aid by sai(l Secretary unless it shall a])])ear to the 
satisfaction of the said Secretary that the ex])endi- 
tures so made or obligations so incurred bv the claim- 
ant were made in goixl faith for or upon proj)erty 


3 


which contained either manganese, chrome, pyrites, 
or tungsten in sufficient quantities to be of conmiercial 
importance: And provided further, That no claims 
shall be paid unless it shall appear to the satisfaction 
of said Secretary that moneys were invested or obli¬ 
gations were incurred subsequent to April sixth, nine¬ 
teen hundred and seventeen, and prior to November 
twelfth, nineteen hundred and eighteen, in a legitimate 
attempt to produce neither manganese, chrome, py¬ 
rites, or tungsten for the needs of the Nation for the 
prosecution of the war, and that no profits of any kind 
shall be included in the allowance of anv of said claims, 
and that no investment for merely speculative pur- 
l)oses shall be recognized in any manner by said Sec¬ 
retary: And provided further, That the settlement of 
any claim arising under the provisions of this section 
shall not bar the United States Government, through 
anv of its dulv authorized agencies, or anv committee 
of Uoiigress hereafter duly api)ointed, from the right 
of review of such settlement, nor the right to recover 
any money paid by the Government to any party under 
and by virtue of the ])rovisions of this section, if the 
Government has been defrauded, and the right of re¬ 
covery in all such cases shall extend to the executors, 
administrators, heirs, and assigns of any ])arty. 

That a rej)ort of all operations under this section, 
including receipts and disbursements, shall be made 
to Congress on or before the first Monday in Decem¬ 
ber of each vear. 

That nothing in this section shall be construed to 
confer jurisdiction upon any court to entertain a suit 
against the United States: Provided further. That in 
determining the net losses of anv claimant the Secre- 
tary of the Interior shall, among other things, take 
into consideration and charge to the claimant, the then 
market value of any ores or minerals on hand belong¬ 
ing to the claimant, and also the salvage or usable 


value of any machinery or other appliances which 
may be claimed was purchased to equip said mine for 
the purpose of complying with the request or demand 
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of the agencies of llie (lovernineiit above iiientioiied in 
the manlier aforesaid. 

Approved, March '2, IDlif 

2 . 11U'P>LI( —X(). p<)_(;7tii (M)X(iKKSS.I 

LS.843.J 

An Act To amend section 5 of the Act a])proved 
March ‘J, entith‘d “An Act to provide ridief in 

cases of contracts coimcctiMl with the prosecution of 
tin* war, and for other purposes.” 

/>c if (‘nm ti'd hif the Sciuiff amf Ilousr o/ ll<‘prrscn- 
fatircs o/ /Ac I'nifcfl Sfafes of AiHcricd in ('onffrcss 
assrinlflcd, That section o of tlu‘ Act a])proved March 
2, llUJ), entitled “An Act to ])rovide relief in cases of 
contracts connected with the prosecution of the war, 
and for other purposes,” he, and the same is hei’ehy, 
amended as follows: 

Add to tin* first para,ura|)h of section o the follow¬ 
ing; proviso: " I^roriifcd, That all claimants who, in 
response to any ])ersonal, written, or jnihlished re- 
(piest, (hnnand, solicitation, or appt‘al from any of the 
Oovernnient agencies mentiont‘d in said Act, in ^ood 
faith expended mon(‘y in ])rodncin.ii‘ or jirepariny; to 
])rodnce any of the ores or minerals named tlunvin 
and have fnnetofore mailed or filed their claims or 
notice in writinii* thereof within the time and in the 
mann(‘r prescrilu'd hy said Act, if tin* proof in support 
of said claijns clearly shows them to he based upon 
action taken in resjxmse to such re(inest, demand, so¬ 
licitation or ap])eal, shall he reimhursed such net losses 
as they may have incurred and are in justice and eipiity 
entitled to fi'om the a])])ropriation in said Act. 

“If in claims jiassed n])on under said Act awards 
have been denied or made on rnline:s contrarv to the 
])rovisions of this amendment, or thron.i;h miscalcnla- 
tion, the Secretary of tlie Interior may award ])roper 
amounts or additional amounts.” 

Ap])roved, X'ovemher 23, 11)21. 


0 


3. [PUBLIC--XO. 249—(kSiH CONGRESS.] 

[S. 2797.] 

An Act To authorize the i)aymeiit of claims under 
the j)rovisioiis of the so-called War Minerals Relief 
Act. 

He if euaefed hif the Se}i(ite and House of Uepresen- 
taflres of the United States of Anieriea i)i Uonpress 
assembled, That, to euahle the Secretary of the In¬ 
terior to lawfully ])ay adjudicated claims arising 
under the ])rovisions of the so-called War Minerals 
Relief Act, entitled “An Act to ])rovide relief in cases 
of contracts connected with the prosecution of the war, 
and for other pur])oses,” ai)proved March 2, 1919, as 
amended, the limitation in said Act on the aggregate 
amount to he dishursed thereunder in the payment of 
said claims is hereby re])ealed. 

Approved, June 7, 1924. 


4. 


GGth Congress, 2d Session. 
HOUSE OF REPRESENTATIVES. 
Report No. 702. 

WAR MINERALS RELIEF CLAIMS. 


March 25, 1920.—Committed to the Committee of the 
AVhole House on the state of the LTnion and ordered 
to he printed. 

^Ir. Garland, from the Committee on Clines and 
Alining, submitted the fellowing 

REPORT. 

[To accom])any H. R. 13091.] 

The Committee on Mines and ^Mining, to whom was 
referred the hill (H. R. 13091) ])roviding for a review 
by the Court of Claims of awards to dissatisfied claim¬ 
ants under the war-minerals relief act, reports the 


same back to the House with the unanimous recom- 
inendation that the hill he passed. 

The attention of the committee was first directed to 
this matter several months ago hy the complaints of 
several claimanls, and this hill was framed hy the 
committee and unanimouslv agreed to after months of 
painstaking hearings, a part of which are printed. 

The hearings of the committee were undertaken, 
not for the i)urj)ose of reviewing the findings of the 
War Minerals (’ommission, to whom the Secretary of 
the Interior delegated his authority under the law, 
hut for the sole purpose of determining what addi¬ 
tional legislation, if any, is necessary to carry out the 
l)urpose of Congress in enacting the war-minerals re¬ 
lief provision, which is section 5 of the informal war 
contracts relief act. 

“The committee is of the opinion that the commis¬ 
sion erred in its intepretation of the legislative intent, 
its interpretation and a})plication of the i)rovisions 
of the act, and the api)lication of the provisions of the 
law to the facts.’’ The law under which claimants 
seek relief is said section o referred to and clearly and 
explicitly directed the Secretary of the Interior to— 


adju.^t, liquidate, and pai/ such net losses * * * 
and shall tuake adjustuieufs and payments in each 
ease, as he shall determine to he just and Ciiuitahle 
* * * it shall appear to the satisfaction of the said 
Secretary that the expenditures so made, or the 
ohliyations so incurred hy the claimant were made 
in yood faith for and upon property which con¬ 
tained either manyanese, chrome, pyrites, or tung¬ 
sten in sufficient quantities as to he of commer¬ 
cial importance * * * that moneys were invested 
and ohliyations were incurred * * * in a legitimate 
attempt to produce * * * for the needs of the Na¬ 
tion for the prosecution of the war, and that no 
profits of any kind sJiall he included in the allow¬ 
ance of any of such claims, and that no investment 
for merely speculative purposes shall he recog¬ 
nized in any manner. 
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The language of the act as above quoted is clear, 
and if interpreted as the courts of the country have 
repeatedly held such statutes should be interpreted, 
the coininittee is of the opinion that the purpose of 
Congress can be fully carried out and a **just and 
equitable'^ settlement can be had of every legitimate 
claim. For the correct rule of interi)retation and ap¬ 
plication of such a statute see United States v. Dixon 
(15 Peters), United States v. Union Pacific Railroad 
Co. (91 U. S.), United States v. State of New York 
(160 U. S.), Smith v. Townsend (140 U. S.), District 
of Columbia v. Washington Market Co. (108 U. S.), 
McClure v. United States (115 U. S.), Monongahela 
Navigation Co. v. United States (148 U. S.), Stew’art 
V. Kahn (78 U. S.). For the reasons above stated the 
committee has not thought it necessary to amend the 
original act, but that the ])ending bill should be con¬ 
fined to giving to the dissatisfiecl claimants the same 
right that the original act gave to dissatisfied War De¬ 
partment informal contract claimants; that is, a re- 
view" by the Court of Claims. By giving such a right 
to these claimants (\)ngress w’ill simply put them on 
an equal footing w’ith the War Dei)artment claimants, 
as provided by section 2 of the original act of March 2, 
1919. 


MTiile the committee has given consideration to the 
matters set out above, another consideration that 
moved the committee w’as the necessitv from the stand- 
point of the Government and of Congress to have all 
of these claims finally adjudicated at a time w4ien the 
facts w'cre easily available. If this is not done, judg¬ 
ing by the experience of the past, Congress w^ould be 
called upon to consider private claims bills covering 
the claims of the different dissatisfied claimants; and 
not only from the standpoint of Congress is this to be 
avoided, but from the standpoint of the Gov’ernment 
it is thought best to have these contentions finally re- 
view’ed now’ and finallv settled. 
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5. CLAIM XO. 113—(^IIHOME. 

In re 

Dickev, J)reisl)ach and Murray. 


Tho many hearings, briefs and oral ar^iinenls in 
tlie claim reduce the whole matter to the simple (pies- 
tion, whether a claimant who was directed hy a recou;- 
nized aii:ent of the ^■overnnient to do a s])ecilic thing 
in a s])ecilic way, and who faithfully and effectively 
carried out the instructions, is to he denied considera¬ 
tion under the Act for the reason the element of actual 
digging or concentrating of ore is lacking. 

This is a distinguisluMl claim. Heiu* a plan for the 
(piick securing of a larg(‘ (piantity of ore for war needs 
was approved and nrg(‘d hy Mr. Harry Thom])son, of 
the Bur(‘an of Mim‘s, who no doubt heli(‘ved that in no 
oth(‘i' wav and through no otlun* m(*ans than the elTorts 

of theso claimants would tin* results (h‘sired hv the 

• 

governnuMit h(‘ achieved. Through his urgency claim¬ 
ants were induced to change the i)lan of tludr opera¬ 
tions, in which work thev had the active assistance of 
Mr. Thompson. It was not a ridiculous or impi'actical 
])lan, which exp(‘rienced engineers would he e.\])ected 
to r(‘ject, hut was wholly feasible, and resulted in the 
j)lacing of sonu' fift(‘en InindriMl tons of oi’e into the 
market when th government needed it, which, hut for 
the stimulation hy Mr. Thompson, and the res])onse 
hv these claimants, would still he in the hills from 
which it was taken. 


There is no question as to the material facts. Claim¬ 
ants, hy Thom])son’s dir(‘Ction, gruh-staked and fi¬ 
nanced minei’s, ])rovidi‘d nu‘ans for gathering ii]) and 
trans])orting the ore to railroad ])oints, shi])ped it, 
and did ])ra(*tically (‘verything hut the actual mining, 
retui'iiing to the miners as much of the receipts as ])os- 
sihh‘, in onhu' to hold them away frcun ])lacer gold 
mining, to which they were inclincMl, hecaus(‘ used to 
it, while the mining of chrome was new to them. This 
was k(‘pt up until ruinoi’s of a coming break in the 

market reached the ears of claimants, when thev 

• 

ceased operations, not caring to incur a loss. There- 
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upon Mr. Thompson appeared, with urgent appeals to 
continue, asserting that there was no foundation for 
the rumors; that the goveriinieiit demand was still ur¬ 
gent, and tliat full reliance could he i)laced ui)oii the 
pr oniise of a government-sustained market for some 
time to come. By this means Mr. Thompson persuaded 
claimants to resume. But the market did break, ac¬ 
cording to rumor, and caused the loss for which claim¬ 
ants here ask to he reimbursed. This is the record, 
as it is ])resented to me. Evidently, this was not a 
mere trading in ore, or the trucking or transportation 
of ore, engaged in by reason of general })ublished a])- 
])eals. It was a specilic undertaking, urged by the 
government itself, for the greater ])roduction of 
chrome, was directIv connected with and caused the 
mining thereof, and necessarv thereto and the men 
who were so singled out to I’eceive the command and 
execute it, are entitled to consideration under the War 
Minerals Relief Act. 

In the above claim under the War Minerals Relief 
Act, Section 5, Act of .March *J, 1919 (40 Stat., 1-74), 
as amended, upon due consideration ot* the record, an 
award is made in the sum of $18,l()().4o. 

Albert B. Fall, 
Secrctanj. 

November 3, 1922. 
JB-WCS 


CLAIM NO. 1113. 

Dickey, Dreisbach Murray, San Francisco, Calif. 

The Honorable, 

The Secretarv of the Literior. 

The original War Minerals Relief Commission rec¬ 
ommended that this claim be disallowed, because the 
o])erations were not ])roducing or prepyaring to pro¬ 
duce ore as rejpiired by the Act. Claimants objected, 
and were given a hearing, following which disallow¬ 
ance was again recommended. Claimants, through 
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counsel, then appeared before the Secretary' and made 
oral argument and, later, the claim was returned to 
the present Commissioner for review. The present 
Commissioner found nothing in the record which 
would warrant dissent from former recommendations, 
and, after oral argument before the Acting Secretary, 
order of rejection was made. 

Claimants’ attorney then requested and was granted 
oi)portunity to make further oral argument before 
Secretary Fall, and he there made such showing as re- 
suited in a withholding of the disallowance order, and 
a direction for a further review, to determine definitely 
that the facts as ])resented bv claimants’ attorney 
were sui)j)orted by the record, in which case the opera¬ 
tions were to be considered as coming within the Act. 

Pursuant to that dircK*tion, the record has been re¬ 
examined, and it is found that, substantially, the facts 
are as stated bv claimants’ attorney. There are some 


discrej)ancies, but they are not material. It is estab¬ 
lished beyond question that the ])lan of operations 
which resulted in a loss was ai)j)roved by the govern¬ 
ment representative even if the latter did not actually 
conceive the plan, as claimed by counsel; and the rec¬ 
ord shows that when claimant became alarmed over 
market rumors and stop])ed operations, in order to 
avoid a loss, the government agent called upon claim¬ 
ants and inducecl them to resume, and the loss fol¬ 
lowed. 

It was not because there was doubt as to the facts 
that the claim had been disallowed previously. It was 
because the coo])erative ])lan, by which claimants ad¬ 
vanced money to miners, hauled the ore to the rail¬ 
road, and looked after its shipment and sale, was not 
held to be in fact a mining operation, but merely a 
transportation enterprise. The Secretary evidently 
is of the o])inion that where an authorized agent of 
the government conceived or approved a plan which, 
being ado])ted and followed by a claimant, resulted in 
greatly increased production of the ore which the gov¬ 
ernment needed, and where, as in this case, claimant 
endeavored to avoid a loss, and would have avoided 
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a loss but for the further activity and assurance of 
the government agent, it is not the proper attitude to 
try to escape responsibility on the ground that there 
was no actual digging of ore. 

The expenditures and deductions follow: 


Expenditures .$89,701.74 

Subsistence for partners . 1,256.00 


Deduet io)is 

Ore sales and adjustments.$69,679.65 

Ore on hand . 1,033.00 

Murray’s salary . 1,575.00 

Prospecting. 86.00 

Adjustment of operations be¬ 
fore stimulation and subse¬ 
quent to armistice . 423.64 


$90,957.74 


72,797.29 


Xet loss.$18,160.45 

Considered as coming within the Act the net loss is 
$18,160.45, and an award of that amount should be 
made to claimants. 


Assistant Comm is si o n e r. 


6 . 


DEPARTMENT OF THE INTERIOR. 

Washington. 

Nov. 18, 1920. 

COPY 


In re 

Claim No. 88. 

The Hanna Minerals Company. 

The above is a claim under the War Minerals Relief 
Act (Section 5, Act of March 2, 1919 (40 Stat., 1274). 
The law authorizes compensation for losses incurred 
in the production of pyrites during the war due to stim¬ 
ulation bv the Government. 

Here there was such stimulation. I have considered 
the record and an award of $228,242.11 is made. This 
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is ])ase(l upon the recommendation of Commissioner 
Pomerov (d‘ the Wnr Minerals Relief Commission, 
with a deduction of incorporation ex])enses, 

which are not allowable under the law. 


(Si<>nicd) Paynk. 
CM)PV 

(V)mmissioners, 

John F. Shafhoth, 

Philip X. Moohk, 

IloHACK G. Pomeroy. 


DFPAin'MFA’T OF TIIF IXTFRIOR 


War Minerals Relief C’om.mission, Wasiiinoton. 

Auii:usi 2'), 1P20. 
C’laim Xo. SS. In the matter 
of Claim of Hanna Minerals 
Company Cleveland, Ohio. 

The Honorable, 

The Secretary of the Interior. 

Dear Sir: 

In the above claim, Commissioners Shafroth and 
Moore have recommended an award of $140,d!)7.4S, as 
shown ill detail, as follows: 


Machinery transferred from 

Shirley mine . $r),!M)r).()0 

l)eveloj)ment and ])roduction .... 4;*),Kir).28 

Jdant and eiiuipment . .‘IM,1(1(1.(18 

Sui)plies. 10,210.52 

Royalty. 8,504.55 

Ori^anization. 1,5(11.10 

Allowance for li(piidatinu‘ con¬ 
tract oblii^mtions. (10,150.40 


$165,210.51 

l)b:DrCTl()XS: 

Ore Sales . 24,819.05 


LOSS TO BE ALLOWED. 140,597.48 
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1 recommend an award of $229,603.21 as shown in 
the following statement: 

It will he noted that while ore sales were deducted 
an allowance was made for development and produc¬ 
tion. 


EXPEXDITUKES: 

Cost of production (operating ex¬ 


penses) . $33,999.4-6 

Plant and ecpiipment . 33,166.68 

Warehouse supplies . 10,293.52 

Drilling and ex])loration . 24,995.96 

Advance rovalties for the vear 1919 . . 50,(KK).()() 

Milling rovaltv—American Minerals Co. 8,504.53 

Organization expense . 1,361.10 

Georgia Mining Conpiany bonds. 20,()0().()0 

Shirley Mining Company notes . 216,525.78 


DEDCCTIOXS: 

Georgia Mining Co. bonds . . $20,000.00 

Ore Sales . 24,819.03 

Credit to notes by ore sales . 2,233.94 47,052.97 


Allowance for settlement—ore contracts 
existing Xov. 11, 1918. 


169,472.81 

*60,130.40 


NET LOSS .$229,603.21 


Mt will he noted that liipiidated damages were al¬ 
lowed arising from ore contracts existing on Armistice 
(lav. 


The difference, amounting to $89,205.73, is made up 
of the following items, which Commissioners Shafroth 
and Moore have disallowed: 
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ITEM I Diamond drilling . $13,230.14 

1TP]M II Shirley notes, $31,970.59 less 

$5,995.00 allowed for macliin- 
erv transferred from Sliirlev 
mine. 25,975.59 

ITEM 111 Royalty for the year 1919 (de¬ 

ducted as purchase of prop¬ 
erty) . 50,00.(X) 


TOTAL.$89,205.73 


1 believe tlie amount shown in tliese three items 
should be allowed. 

ITEM I. AViien the (lovernmeiit urged the Hanna 
Minerals Oompany to take over these properties and 
increase the production of pyrites, it was necessary to 
increase the milling e(pii])ment to comply with that re- 
(piest. Before making the necessary increase in ecpii])- 
ment, it was advisable to find out first, whether or not, 
a necessary tonnage of ore existed in the ground to 
warrant the installation of the new equipment. The 
best way to prove that (piickly was by “diamond drill¬ 
ing.” This was done and the property, as a whole, was 
proved to be of commercial imi)ortance during war 
times. 

The ])ro])erty taken over by the Hanna Minerals 
Company was made up of the “Little Bob” mine, the 
“Shirlev” mine, and the “Mammoth” and “Marcom” 
j)roj)erties. Of these. Commissioners Shafroth ami 
Moore, have held that the Shirley, Mammoth and Mar¬ 
coni were not of commercial importance and have, 
therefore, deducted the expenditures made on these 
properties. Reference is made by them to claim Xo.()29, 
the Shirley Mining Company, for their reason for such 
finding. The finding is based largely upon the o])inion 
of Engineer K. R. Horner, who examined the Shirley 
mine for the Commission. Mr. Horner prefaces his 
report with this statement: 
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Acting; upon instruction from the Chief Engineer, 
the writer examined the property of the Shirley Mining 
Company on September 4, 1919. At the time of visit, 
the mine was closed and the workings filled with water, 
therefore, no ins])ection could be made of the deposits 
and the extent of the development.’^ 

Inasmuch as the question of commercial im])ortance 
de])ends largely upon the production of ore from the 
mine and the ])resent showings of ore in the mine, it 
will he noted that Engineer Horner’s report could not 
he complete, for the reason that he was unable to visit 
the mine workings. Moreover, the mine actually pro¬ 
duced 250 tons of merchantable concentrates. 

On ])age (5) of Mr. Horner’s report, the following 
statement is made: 

“A drift to the S. W. was made on a vein which is 
reported to he 2 feet wide at shaft and widening to 8 
or 10 feet at the end of the drift. iVccording to Mr. 
Olson the j)yrite occurs in shists in hands from a frac¬ 
tion of an inch up to 14 to 2 inches wide. One hand is 
said to have been (i inches wide. The ore as mined is 
reported to have contained 20 to 25 ])er cent of sulphur, 
and was concentrated into a shipping product averag¬ 
ing about 40 per cent suli)hur.” 

Another reason given for classifying the Shirley 
mine as non-commercial is that the two diamond drill 
holes sunk by the Hanna Minerals Company proved to 
he semi-barren; these two holes were, according to Mr. 
Horner’s report, located more than half a mile from 
the underground workings of the Shirley mine and 
therefore, in my opinion, have no hearing on what ac¬ 
tually exists in the underground workings of that mine. 

The law (section 5, act of ^larch 2, 1919, 40 stat., 
1274) ])rovides: 

That no claim shall he allowed or paid * * * unless it 
slmil a])])ear * * * that the expenditures so made or 
oi)ligations so incurred by the claimant were made in 
pood faith for or upon pro})erty which contained * * * 
manganese * * * in sufficient quantities to he of com¬ 
mercial importance. 


IG 


In the debate upon II. K. l,‘5i!74, G5th Congress, which 
))ecaine the act of Marcli L\ Mr. Fostin*, (diairnian 

ot tile House (^)nlnlitt(‘(‘ on Mines and Mininu’, statc'd 
(Fonirressional I\(‘cord, Febniaiy ‘Jo, ])ai*e 44()S) : 


Xo account is taktni ot* n(‘\vspa])er articles or ot* every 
t(*llow wlio went ont and dui;' a liole in tlie i^ronnd, but 
he must be abb* to show tliat he really had tin* iniiHM*als 
then*—not a ]>rosp(‘ctinu* claim, iiothinii; ot* that kind, 
blit only tin* actual mineral that In* went ont and se¬ 
cured for his (iovt‘rmn(‘nt.* ^ * 


Mr. Hamlin as to it i-(‘marked 
ord, pa.ue 44()l)) : 


((hnmressional l\(‘c- 


Xow, that is oiu* saf(*unard or narrowinu' down that 
none of these other jirovisioiis have had in it. Tin* 
others ]n'ovid(*d that tin* f(*lh)W who wt‘nt ont pnr(‘ly 
for speculative imrjioses with a pick and shovel on his 
shoulder to prosjiect, with the hope he mi^ht find some- 
thiniLr, with visions of i;r(*at pi’otits in sii^ht in case* tin* 
war contimn‘d for a consi(h*rable leimth of tinn*, would 

V 

have come in under those jirovisions. But not so under 
tin* ])rovision which we are now (*onsid(*rim;' We 

limit it onlv to those cases wln*ri‘ the minerals were 
in siuht in snrticii*nt (juantity to bi* of sei'vici* to tin* 
(iov(*rnment in its extr(*mitv if the war had continued. 
Mr. Howard. Bona lich* o])(*rators/ 

Mr. Hamlin: “Bona fide »>])eratoi"s“ is a uood sni*- 
^estion and I accept the ann*ndment. 


The Hanna Minerals (h)m])any had but one ojiera- 
tion: the ])roj)erti(*s taken over by tlu* Hanna Minerals 
Fonpiany wen* all contimnnis and it was necessary to 
drill the entire ])ro])erty to tind tin* limits of the ore 
body. The “Litth* Bob” ])ro])erty consist(‘d of only 
one lot of about 40 acr(*s as it would have been ])oor 
bnsiin*ss jndi;ment to have proce(*d(*d with so lai'U'i* an 
o]n*ration on the Little Bob without seenrine: the ad- 
joininix u:ronnd. 
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The Hanna Minerals Coni})any were “bona fide” oj)- 
erators, and, in my oi)inion, the entire i)r()i)erty should 
l)e considered as one operation, and as such, obtained 
pyrites in sufficient (piantities to be of commercial im¬ 
portance. In any event, the Shirley and Little Bol) 
mines sliould be considered of commercial importance 
for this operation. 

ITLM 11. (See ])a.i»'e d of the brief by K. F. (Irant, 
dated February 10, lO'JO.) ddie properties under con- 
si(h‘i‘ation had l)een undei* o])eration l)y the (i(‘or'L*ia 
Mining- Fompany and the* Shirley Minin*;- F()m])any for 
s(‘veral months prioi- t(> the time tluw wei’e taken over 
by the Hanna .\Iin(*rals Fom])any, the claimant. In 
the fall of 1017, the Shirley Minini; Ck)m])any con¬ 
tracted f<»r the sale of 1 (),()()() tons of })yrites to the 
Aenu* Mann fact urini;- (k)ni])any. The A(*me Manufac- 
turiiii;- Fomi)any, in turn, advanced to the Shirley Man- 
ufacturini;- Fo. $40,000 and took the notes of the 
Shirley Minin.!;- Fompany, s(‘cured by a trust deed to 
the pn^perty. It was agreed that the Acme Manufac- 
turin.n- Fom])any should retain 7t/»c per unit for all 
j)vrites shi])ped, said deduction to apj)lv on the loan 
of $40,000. 


^Vh(‘]l tlu‘ Hanna Minerals Fompany took over the 
property, it was necessary for them to assume the ob- 
li.ii'ations for both the dedivery of the unfilled tonna.i»-e 
of ])yrites (about l.‘),0(K) tons) and for the ])ayment of 
the balance of the loan. The $40,000 which was loaiu'd 
by the Aenu* Manufactiirin.i;- (k)m])any was s])ent by tin* 
Shirley Minin,!;: Fom])any, in the development of their 
mine and for the e(pii])ment of the pro])erty and it was 
])ro])er and necessary, in my o])inion, for the Hanna 
Min(‘rals Fom])any to assume tliese ol)li.<;ations, when 
they took over the [)ro])erty, since they were receiviii!;- 
whatever bemefits had accrued by i*eason of the ex])en- 
diture of this $40,000. 

The Fommissioners Shafrotli and Moore have rec¬ 
ommended an allowance of $r),90r).00 for the machinery 
and materials taken over by the Shirley mine. T think 
this should bo allowed, and in addition, $*25,975.50, 
which makes a total of $31,970.59, which was assumed 
and paid by the Hanna ^linerals Company. 
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ITEM III. When the Hanna Minerals Coinj)any, 
claimant, took over the j>roj)erties, it was to increase 
production they intended to construct a larj^er mill of 
about 10,(KK) tons concentrates per month capacity. It 
was, therefore, evident that they would deplete the 
property rapidly, dnrin.e: the year 1010, when the new 
mill was expected to he in ()])eration. It was, there- 
foi*e, agreed that an additional $r)0,0(M) slnndd lu* paid 
as rovaltv for the vear 1!)1!). The straiirht rovaltv ])ro- 
vided for in the contract was only f) per cent, whicl* 
very low considering: tin* hi.^h price wliich existed for 
pyrites, at that time. Ihnl tlu‘ war ]H’ices continued, 
this r(»yalty would have heiui easily returned durine: the 
vear 1010. 

At the time the Hanna Minerals ('om])any took ove'* 
thes(* ])rop(‘rties, the (ieore:ia Mininu: (k)m))any and 
Shirh‘v Minima ('om])any had s])ent about $1.‘10,(MK) (ac¬ 
cording: to Enu'ineer Lake’s report) in tlu‘ development 
and e(|ui]unent of thest* ])ro])erties, and, it is my opin¬ 
ion that th(‘ $r)(),()(M) wliicli they i)aid for royalty durinu: 
ItnO shouhl be allow(‘d. 

In conclusion, I wish to call attention to the fact that 


th(‘st‘ ))roperti(‘s wtu’c* first found by the Bureau of 
Mines, whose au’imts were convinc(Ml that they were 
capable of much larirer i)roduction of t)yrites than was 
beine: mad(‘ by th(‘ (leoriria .Mining* (^un])any and the 
Shirley Mininir rom])any. 77/c Bureau of Mines ap- 
pealful to tJte Uau)ia MiueraJs ('outpamp as au otpatii- 
zafittu, posst'ssiu(f both the ueeessartf eapital and ieett- 
ttieal staff, to take orer aud operate these properties on 
a lar^e scale. This they did in all ^ood faith, and I 
luOieve thev are entitled to an awanl of $220,603.21. 


(Str<b) IIoRACK 0. PoMKROY, 

(''ounuissiouer. 
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No. 4440. 

HUBERT WORK , AS Secretary of the Interior, 

Appellant, 

vs. 

CRIMORA MANGANESE CORPORATION, 

Appellee. 

No. 4441. 

HUBERT WORK, as Secretary of the Interior, 

Appellant, 

vs. 

UNITED CHEMICAL AND INDUSTRIAL 
COMPANIES, Appellee. 


ARGUMENT BY MR. EDMUND BURKE, OF COUNSEL FOR 

APPELLEES. 


Preface. 

This argument, filed by permission of the Court, 
carries the titles of the two appeals, since they will be 
heard and submitted together, being intertwined in 
facts and with a common operation. 
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Three questions are j)resente(l here, namely: 

I. The effect of the recognitory statute of 
June 7, 1924, passed “in order to enable the Sec¬ 
retary of the Interior to lawfully pay adjudi¬ 
cated claims arising under the provisions of the 
War Minerals Kelief Act. 

II. The doctrine of request and compliances^' 
in the production of manganese, as the outstand¬ 
ing principle in the reimbursement of net losses 
incurred in producing manganese. 

III. Delegation of discretion. 

In connection with the claim of the I'liited Chemical 
Company, it should ever be remembered by this Court 
tliat the claim is fullv within the doctrine stated 1)V 
the Senate Committee (this argummit, p. S) that all 
claims in connection with the pr(tdu( ti(m <tf the four 
Ci)mmodities following govermnental request or de¬ 
mand should he governed hg the (mtstanding principle 
of ** request and compliances" and }chen those facts 
were establisheds the losses sustained should he re- 
imhursed.* 


ARGUMENT. 

The controversies are im[)ortant in amount, and also 
in j)rinciple. The princi])le involved is the e<iuitable 
jurisdiction of the court below, a court of far-reaching 


to this ar^unieiit will lx* ftniinl Sniato Uoihut No. 
tJSth ('oii^ross, 1st Session. I'ontainini; the le^ishitivt* history atteinliim 
tht* enacting; of the Aet of Juiu* 7. Itl’JI. Attaehe«l to the i>rinted 
briefs in both appeals will he Unind an a«l(l(*n(la eonttiinin;; (hx-isUnis 
of S<*eretaries Fall ami I’ayne. also II. K. No. Tt>-. (Hlth (’on;:ress. “Jiul 
Session, stronjrly <*omlemnin;; tin* administration c'f tin* War Min¬ 
erals Relief Aet hy the Seeretary of the lnteri»>r. 
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authority, and the only court having equitable juris¬ 
diction over the persons of the executive heads of our 
Government; and as that inherent power, the right arm 
of the court, is disputed here, and as the decisions here 
will be fundamental and far reaching in character, it 
is important that a decisive opinion be expressed here 
that will settle the question for all time. 


As an aftermath of the World War, and as a reme¬ 
dial act for the benetit of certain of those whose for¬ 
tunes were called to the colors of the nation, the Con¬ 
gress passed the Act of March 2, 1919, making an ap¬ 
propriation of $8,500,000, and directing the Secretary 
of the Interior to adjust all net losses incurred in pre¬ 
paring to produce or in producing manganese, chrome, 
tungsten and {)yrites. The latter is an ore, and the 
others are metals, retined through smelting of their 
respective ores. They are never mined, nor are they 
found in metallic form; but they can only be produced 
by the metallurgical })rocess which, in the terms of the 
industry, is known as concentration by fire, by which 
all foreign substances alloyed in the ores are finally 
driven off, and the stimulated metals of commerce and 
the metals required by the Government in its war 
operations result. The resi)ective ores, except pyrites, 
could not l)e used for any war-time purposes, and were 

utterlv valueless unless concentrated bv fire. The 

* * 

various steps in })reparing to produce or in producing 
the three metals may be accurately stated as follows: 
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I. Mining of commercial ore; 

II. Concentration by water, under wliich oper¬ 
ation softer ingredients of the ores, such as dirt, 
clay, some silica, etc., are driven off, resulting 
in a product ready for smelting; 

III. Smelting by lir(‘, uiuU‘r which dilTerent 
stages of metals in combination result, such as 

(a) Spiegeleisen, containing a lower percentage 

of the metal in combination with iron; 

(b) Ferromanganese, containing from 70% to 

90% of manganese, in combination with 
iron, and, finally, 

(c) Manganese. (A\'e use the term “man¬ 

ganese,” as these litigations solely con¬ 
cern manganese and not the other 
metals.) 

Ferromanganese is the comnnu-cial manganese that 
was required and sj)ecified by the (JovernmiUit, and it 
is apparent it was one of the steps in ])r(‘paring to ])ro- 
duce manganese. 

After the enacting clause (Section o (»f the remedial 
Act of March 2, 1919), certain directions and limita¬ 
tions followed, namely: 

(a) The claims for the net losses were to be adjusted 
and paid by the Secretary out of the specific a])proj)ri- 
ation carried in the act; 

(b) Only claims that were ecpiitable and just, etc., 
were to be paid; 
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(c) The amount to be paid was to be determined in 
the exercise of his judgment and discretion; and 

(d) Ilis award was to be hnal and conclusive, and 
no court was authorized to eutertain a suit against the 
United States. 

TluMi followed some provisos, the third of which pro¬ 
vided that no claims should be allowed or paid by the 
Secretary unless for disbursements made, or obliga¬ 
tions incurred, for or ui)on property containing man¬ 
ganese in commercial quantity. 

In construing the act, the appellant held the enact¬ 
ing clause was controlled by this })roviso. 

At this j)oint two things should be noted: 

(a) That manganese is never found in the ground, 
real property, but can only be extracted from mined 
ore, which is personal property; and 

{b) That the enacting clause was not limited to the 
mining of ore, except as it was a step in preparing to 
produce the metal of manganese. 

Under the act some 1,200 claims were filed, upwards 
of 05 per cent being for losses incurred in the mere min¬ 
ing of ore; a few were, for smelting losses and losses in¬ 
curred in the purchase of mining ground, etc., and the 
average payment by the Secretary was about 30 per 
cent in each instance. 

At the outset. Secretary Lane, and he was followed 
in procedure by Secretary Work, announced a hard and 
fast rule, which })recluded the exercise of judgment 
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and discretion, that no claim would be considered or 
paid that did not arise under the j)roviso, and definitely 
decided that the jiroviso superseded the enacting 
clause. 

They did not do so by express words, but by direct 
action, by holding that the miner of the ore was the 
sole producer of metal, and therefore no other claim 
would be considered; and thereupon refused to con¬ 
sider any loss other than the loss sustained in mining 
the ore, plus some overhead expense occasioned by the 
operation, including the cost of machinery, tools, im¬ 
plements and mills, the mills being used in a step sub¬ 
sequent to mining, namely, the first concentration by 
water of the ores, which the Secretary held was a part 
of the mining operation; but at that point he stopped, 
leaving an utterly worthless product on the surface of 
the ground unless sent to the smolter and concentrated 
by fire to the point of producing the metal. 

A great amount of protest on the part of claimants 
followed, and they took their woes to the Congress, and 
a stinging condemnation by the Congress followed; 
and it can not be better expressed than it appears in 
the last report on the subject made by the Senate Com¬ 
mittee on Mines and Mining, made up of eminent law¬ 
yers, and which reads as follows (S. Rep. 475, 69th 
Congress, 1st session), namely: 

“The Secretary of the Interior, however, of 
necessity—although, in the opinion of this com¬ 
mittee, without the legal authoritv therefor— 
delegated the authority with which this act of 
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Congress clothed him to a commission, which, 
through rules and procedure set up by it, pro¬ 
ceeded to declare what the law should be—as 
distinguished from what the act specifically 
stated it to be—and, through its decisions, 
created precedents for future action on war 
minerals claims which have resulted in much in¬ 
justice and damage to this class of volunteer 
war producers. Many of the decisions of this 
commission seem to indicate its assumption of 
authority to pass upon the wisdom of the law, 
rather than to determine whether or not these 
claimants were entitled to the relief which Con¬ 
gress intended to provide for them. 

“Evidence of the light in which the House of 
Representatives viewed these decisions of the 
commission and its administration of the Dent 
Act in connection with these claims is found in 
House Report No. 762 (66th Cong., 2d Sess.), 
from the Committee on Mines and Mining of 
that body, from which the following quotation 
is made: 

“ ‘The committee is of the opinion that the 
commission erred in its interpretation of the 
legislative intent, its interpretation and appli¬ 
cation of the provisions of the act, and the ap- 
])lication of the provisions of the law to the 
facts.’ 

“While the commission has long since been 
dissolved, these early rules and decisions have 
prevailed in the later administration of the act. 
The precedents thus established have hampered 
succeeding Secretaries of the Interior—reluct¬ 
ant to overrule the practice of a predecessor— 
and these questionable precedents have since 
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served and are contiiiuiiie: to serve as guides in 
the settlement of war minerals claims. 

“77/c lanffuciffv of fhc act clcarltf shoii's it to 
have been the intoition of Congress to reim¬ 
burse all losses sustaiuefl in the production of 
these four Cffunnodities u'he)t production fol¬ 
lowed governmental request or demand—that 
the outstanding principle which should govern 
in passing up<m these claims was that of ^re¬ 
quest and compliance\' and that when these 
facts were established, the losses sustained 
should be reimbursed. 

“Because Secretaries of the Interior were 
obliged to delegate their authority and the exer¬ 
cise of discretion to subordinates in administer¬ 
ing war minerals relied', and lu^cause those to 
whom sucli delegation of authority and discre¬ 
tion was made do not appear to have properly 
interpreted the intent of (\)ngress in enacting 
that relief legislation, these subordinates failed, 
in the o])inion of this committee, to accord to 
the princi])le of ‘rrr///cs7 and cinnpliance^ eon- 
tained in the law its due and proper weight in 
the eonsideration of thes*' claims. 

“As a substitute for this ])rinci])h‘, the In¬ 
terior Department set up that of differentiation 
between various kinds of loss, notwithstanding 
the fact that the original act distinctly specified 
that ‘net loss’ should be the determining factor 
in passing upon and settling these claims. In 
the opinion of this committee, tlierefore, the de¬ 
partment erred, first, in failing to apply the 
princi])lo set forth in tin* original act; second, 
in substituting another principle; and third, in 
incorrectly interpreting and a])plying the sec¬ 
ond principle of settlement, arbitrarilg selected 
as the basis of action. 
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“This position of the Interior Department is 
the cause for the great and continued dissatis¬ 
faction which has developed in connection witli 
its administration of war minerals relief. In 
the report of the Committee on Mines and Min¬ 
ing of the House of Representatives above men¬ 
tioned, notice of this j)olicy and practice was 
taken in the following language: 

“ * * the M"ar Minerals Commission, 

to whom the Secretary * * • delegated 

his authoritv * * 

•> 


“It has long been a settled question that dis¬ 
cretion, judgment, and authority vested in a 
I)articular administrative oflicer by an act of 
Congress can not be delegated. It would seem 
too obvious for argument that the manifold 
duties of the Secretary of a great department 
of the Government like that of the Interior De¬ 


partment would physically preclude the giving 
of his personal attention to matters of this 
character. Therefore, it is desirable and proper 
that, if authority must be delegated in the mat¬ 
ter of deciding (piestions of law, it should, in 
the interest of legally safeguarding the rights 
of claimants and of efhcient administration, be 
delegated by (^ongress; and it also seems de¬ 
sirable and proper that in the delegation of 
such authority, it should be vested in an agency 
which will determine the issues involved in ac¬ 


cordance with the usages and practices of law 
and equity, that is, in a court.*^ 


It should be noted in considering the question of 
delegation of authority in the United Chemical case, 
that the decision was not approved or signed by the 
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Secretary, but is the expression of oj)inioii of J. B. 
(John Briar, War .Minerals (’omniissioner). In addi¬ 
tion to tlie admissions the opinion of Mr. Briar, a lay 
man, sliows the form of d(*h‘i»:ation. 


If aufJ cntH was the outstanding: 

f)rinciple of adjustment ef ned losses, was it r(‘S(‘rved 
for the Secretary of the Interior to say post-armistice 
that the rnited States had no rii;ht to make the retpiost 
and therefore tin* claimant who comjdied with the re- 
fpiest may not have his net losses adjiistt'd ? Is the 
post-armistice S(‘cretary more <pialitied to now de¬ 
termine the n(‘C(*ssity and pro])rii‘ty of tlie request than 
the war time* ofticials of tie* Unit(‘d Stat(‘s/ If those 


ofiicials determin(‘d then that the purchase of the stock 
and bonds of (h’iniora bv tin* I’nited (Miemical Com¬ 


pany was a war necessity, a measure that would pro¬ 
duce fortv tons of ne*tal dailv, does it lie now in the 

• » 

mouth of the a])])ellant to say that such a rcipiest, fol¬ 
lowed by compliance, coupl(‘d with the obligation of 
the United Chemical Company to assume, aid and 
finance the stimulation of (h’imora, was not within the 


discretion and jndirment (*f the war time oHicials 
charg(‘d with the duty of the ju’oduction of 

the metal of mani»’an(‘se for the urirent need of the 
nation then at war with Oermanv? 

If “request and compliance” is the outstandini^ prin¬ 
ciple of adjustment, may the Secretary say to the con¬ 
trary, and limit the principle of adjustment to the in¬ 
stallation of machinery to equip a manj2:anese mine? 
Stimulation beiip" the basis of each claim, may the Sec¬ 
retary determine whether or not the purpose sou<j:ht by 
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the stimulation was a war necessity, or does the judg¬ 
ment of the war time officials control! 

The remedial act provides that any persons incurring 
losses, etc., in response to any * * * request, de¬ 
mand, solicitation or aj)peal * * * shall he n'im- 

bursed such net losses, which language establishes the 
outstanding principle of “re(piest and compliance.” 

Previous to the remedial act Congress, by the War 
Minerals Act, had designated manganese as a public 
necessity in the prosecution of the war. May the post¬ 
armistice Secretarv now sav that the onlv right the 
war time officials had in the stimulation of the produc¬ 
tion of manganese, was to request the installation of 
machinery in the equipment of a mine! What has be¬ 
come of the spirit of stimulation, of ‘‘recpiest and com¬ 
pliance,” and the will of Coiigress directing reimburse¬ 
ment of net losses occasioned in preparing to produce 
or in producing manganese? 

Apparently, all reduced to installing machinery! 
Stimulation, “request and compliance,” all disre¬ 
garded and ignored! 

Some claimants, pursuant to direct request, went be¬ 
yond the seas and brought in thousands of tons of ore 
that were reduced to metal that was used in the war, 
and their claim for resulting losses ignored because 
such were not incurred in digging a ditch or in erect¬ 
ing a bunk house within the four corners of the mining 
ground! What an extraordinary construction of the 
enacting clause of the remedial act! What a mor- 
dacious reflection on the judgment and discretion of 
appellant! 
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Xo wonder he admitted in tlie court below tiiat his 
decisions mi^ht “show appallinir had judgment, such 
as no one, no court, could endorse,” but, like Kobinson 
Crusoe, he now sings, “there is none my will to dis¬ 
pute.” 

Which is the better authority on construction, the 
Senate committee, made up of able lawyers, or a lay¬ 
man Secretary? 

•• 

Xo Secretary of the Interior i>rior to the War Min¬ 
erals Kelief Act eyer atteinpli'd to ayoid ])ersonal at¬ 
tention and to delegate his authority. 

In 2() L. I)., 2S(), Secretary Bliss held that where a 
statute ])royides for action on the part of the S(‘cretary 
“after allowing opportunity for all parties in interest 
to be heard b(‘fore him/' it did not recpiire such otlicer 
personally to lu‘ar the witiu‘ss(‘s testify and listen to 
oral argunuuits, if all parties hace notice and are per¬ 
mitted to submit eyidiMice and written arguments that 
arc c<nisi(/rn'<l hjf him; but lu*re the Secretary admits 
he neyer had any connection whatsoeyer with the dispo¬ 
sition of the claim of tin* Tnited Chemical Company. 

The admitt(‘d fact in tin* case of the United Chemical 


(V)m])any is that tlu‘ claim for $S()(),()()0 net losses sub¬ 
mitted to the a])])ellant for adjustment was by him 
delegated to incomp<*t(‘Ut and uiuiualiti(‘d persons, 
and their refusal to allow the elaim was subse- 
(piently api)royed by the Secretary without any j)er- 
sonal examination by him, and without any ])ersonal 
knowledge by him concerning the claim. We contend 
that such nou-action is reyiewable by the court; and 
since the Secretary in the court below specifically ad- 



mitted all the allegations of net loss and the amount 
and character of the claim, no question remains here 
except for the court to determine the allowability of 
the claim of the United Uhemical Co., and if allowable 
to direct the Secretary to ])ay the amount. 

In the United Chemical Conq)any case there can be 
no successful contention that the Secretary decided on 
the merits, and he specilically admits he did not; nor 
can it be contended he ever did anvthinu: more than to 


refuse to exercise his judgment and discretion, but 
delegated the same to otluu* persons. This Court 
recently had occasion to pass on the (piestion of dele¬ 
gated authority, and in the case of Larrahee vs. 
BudoJphy 54 W. L. K., 9S. In that case Mr. Justice 
Van Orsdel said: 


* * It is well settled that where dis¬ 
cretion is vested in an oHicer * * * ex¬ 

ercise of such discretion cannot be delegated to 
another.’’ 


Here there was not merely deh\gation to subordi¬ 
nates of ministerial and adniinistrativi' functions, but 
a complete delegation of every power conferred on the 
Secretary concerning the remedial act, the right to con¬ 
strue a discretionary statute, to adjust a net loss on a 
just and ecpiitable ])asis in the exercise of the judg¬ 
ment and discretion of the Secretary, the same is duly 
alleged and under the motion to dismiss it stands ad¬ 
mitted. 

Thus we have in the Senate report an exj)licit legisla¬ 
tive construction of the Act of March 2, 1919, relating 
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to delegation of discretion, and while it is not conclu¬ 
sive on this Court, nevertheless it is of great weight, 
and much greater weight than the construction made of 
the same hv the subordinates of the Secretarv. 

We think, further, that it is obvious the delegation of 

discretion to subordinates or others was not onlv 

* 

wholly illegal in j)rocedure, but was arbitrary and 
ca])ricious to an extent that it amounts to an abuse of 
discretion which this Court mav review. Here a claim 
growing out of the one transaction for admitted net 
loss(‘s aggregating $S()0,()()(), wholly ])roven and not 
controverted as to fact or in anv detail is submitted to 
the aj)i)ellant, who in turn submits the claim to a com¬ 
mission, and when they a<1 judlcatvd the sulTering 
claimant goes on his wav. The onlv wav in which to 
uphold such conduct is a decision, by this Court in 
th(‘sc cas(‘s, that the Secretarv was the attornev in 
fact of the Congress with unlimited power of substi¬ 
tution and revocation! 

The Secretarv failed to do his dutv and the statute 
lH‘ing ignored (not construed), and the appellees being 
dejirived of their legal right to cousidvration hif tJte 
Srcretarif, the court below was substituted in his place 
by the Act of June 7, 1924, as will be later developed 
here. 

All the items of loss set forth in the bills of complaint 
are admitted by the appellants, and nothing remains 
except for the court to direct him to pay the admitted 
net losses. He has had his day in court, he refused to 
answer, and mav not raise anv issue hereafter. 

When this appellant rejected what are generally 
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called the Bires and CJicstafcc claims, those claimants 
sought mandamus in the court below, both specifically 
alleging the Secretary had refused to take jurisdiction 
ot* the claims and to dispose of them on the merits. 
The Supreme Court decisions in those cases are fully 
discussed in the tiled ])rinted briefs, and they will not 
be discussed here exce])t as they arise in connection 
with the construction of the Act of June 7, 1924, a stat¬ 
ute rei)ealing the limitation of $8,500,000 which was to 
be used by the Secretary in ))aynient of his adjust¬ 
ments, in ord(‘r “/o euald(> the Seeretarij of the In¬ 
terior to lau'fuUjf pat! adjudicated claims/' and to a 
construction of tluit act this argument will be largely 
confined. 


WE SUBMIT THAT, 

(1) A (h'cision in mandamus is never an ad¬ 
judication of fact, except as to ministerial mat¬ 
ters, is never a decision on the merits as stated 
in the Bires and ('hestatee cas(‘s, but is always 
a ruling of law extrinsic to the facts. 

(2) The Bires-diestafee decisions were not 
adjudications, but siin})ly a reiterated expres¬ 
sion of the universal rule that mandamus may 
never be used as a wi*it of error. 

(M) Xot being adjudi(‘ations, they could not 
have been in the legislative mind when the Act 
of June 7, 1924, was ])assed “to enable the Sec¬ 
retary of the Interior to lawfully pay adjudi¬ 
cated claims.” 


Xo meaning or definition is better established than 
that of the words “adjudicate, adjudicated, adjudica- 


IG 


tioii/’ Thov mean an ascertaiiimeiil of a fact and a 
final judicial disposition of the merits by a court and 
not hill 1 C else. 

The issue here is shar])ly defined, the appellee con- 
tendinic that the statute of June 7, 1924, was: 

(n) Kecoicnitory of the inherent etpiitable jurisdic¬ 
tion of the couit below to keep the Secretary within 
the bounds of the remedial Act in his disposition of 
claims, and to correct and control his acts that, being 
arbitrary and capricious, amounted to an abuse of 
discretion; 

(//) That the ancillary statute being last in time, 
repealed by implication the provision of the antecedent 
statute that made the awards of the Secretary final and 
conclusive, and not subject to judicial review by the 
court bt'low in the exercise of its eipiitable jurisdiction. 

'File answ(‘r of the appellant is that the term “ad¬ 
judicated claims" refers to ''adjusted on 

which he had snsjxMuled ])ayment, and that the ancil¬ 
lary act simply re])ealed the limitation of $8,500,000 to 
enable him to pay the adjustments made by himself. 

While the suggestion is uniipie, it is still true the 
ap})ellant is without other construction or contention. 


Rule of Construction. 

Kn rjf H'ord of a statute is to receive effect and to be 
construed according to its ordinary and natural sig¬ 
nification; and the strict letter is not to be departed 
from without good and sufficient cause. (Markell vs. 
/>. IG D. C. App., 301.) And in construing a statute 
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every possihle presumption is in favor of its force, and 

lliis continues until the contrary is shown bevond a 

• ^ 

reasonable doubt. {Xayanah vs. IliichcocJi, 25 App. D. 


200 .) 

Those two cases are api)licable to the contention of 
the appellant that when the Congress used the words 
“adjudicated claims/’ it intended to say “adjusted 
claims,” or that through inadvertence the word “ad¬ 
judicated” was used instead of “adjusted,” and that 
this Court may so construe and eorreet, if not amend, 
the statute. This is saying, i)raclically, that a court 
mav legislate bv wav of arbitrary construction, for 
such would be the result of holding that “adjudicated” 
meant “adjusted.” 

It has never been held in any Knglish speaking juris¬ 
diction that “adjudication” meant other than the full, 
deliberate exercise of judicial power; the word has no 
lay or quasi judicial meaning. 


“What the legislation was, however, can be 
derived onlv from the words used in the statute. 
‘The spirit of the Act,’ said Mr. Justice Story, 
‘must be extracted from the words of the Act 
and not from conjectures aliunde.' ” {Gardner 
vs. Collins, 2 Pet., 92; com])letely annotated in 
7 L. Ed., 347; subject fully discussed in 1 Fed. 
Stat. Anno., pp. 34-63, inc.) 


At the time he asked for more money to pay adjudi¬ 
cated claims, no claims had been adjudicated by the 
Court; only adjustments had been made by himself. No 
litigations were pending, except two mandamus pro¬ 
ceedings, and legally it was impossible for such pro- 
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ceedings to result in adjudications. He liad then, and 
now has, sufficient money at hand to pay all adjust¬ 
ments he had made or could make in claims adjusted or 
awaiting adjustment for losses occurring by a mere 
mining operation, and, as pointed out in the legislative 
history of the Act of June 7, 11)24, he had sus})ended 
payment on his adjustmoits in the fear that if litiga¬ 
tion established the allowahilitv of claims that he had 


rejected or ignored, the ai)propriation of $8,r)()(\()00 
would be insufficient to ])ay his adjustnuMits i)lus the 
amounts that might be directed to be ])aid by subse- 
(pient adjudications. As will be seen by his report to 
Senator Oddie (Aj)pendix, p. lOb), it was possible that 


248 litigations might ensue that might 


r(*sult in “ad¬ 


judications.” 


The further answer to such eont(‘ntion is that he 


favored and recommended the bill as originally re¬ 
ported, namely, making an appropriation of $2,r)()0,()()0 
to enable him to pay adjudicated claims ap¬ 

proved and certitied by liim for payment.’’ 

Was he to approve his own adjustments? 

If it be urged that the language of the ancillary Act 
must be construed in harmony with the sjnrit of the 
remedial Act, the answer is that it is apparent from 
all the Senate and House rej)orts attending tlie Act 
that great dissatisfaction had arisen concerning the 
administration of the Act of March 2, IDll), and the 
opinion was strongly exj)ressed that the Secretaries of 
the Interior had ignored the will of Congress and sub¬ 


stituted therefor what 


the Secretaries and their dele¬ 


gates thought should be the law; and it was pursuant 
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to such strongly expressed indignation that the Con¬ 
gress rejected the Act sought by the Secretary, and 
passed the Act of June 7, 1924. 

Even if it should be held in some inscrutable way, 
not now apparent, that the ancillary Act was a futility, 
or that it simply referred to “adjustments made by 
the Secretary, and on which he had suspended pay¬ 
ments,” it still remains true that the court below had 
inherent jurisdiction to adjudicate the situation with¬ 
out and independent of the ancillary Act. 

His contention that “adjudication” means “adjust¬ 
ments” is swept away by his letter addressed to Sen¬ 
ator Oddie, dated March 15, 1924, and reading as 
follows (S. Rep. Xo. 292, b8th Congress, 1st Session. 
See Appendix): 

“Dei’ahtment of the Interior, 

Washington, March 15, 1924. 

“Hon Tasker L. Oddie, 

Chairman Committee on Mines and Mining, 
United States Senate. 

“My Dear Senator Oddie: 

“1 am in receipt of your request for report 
upon S. 2797, entitled ‘A bill to authorize the 
payment of claims under the provisions of the 
so-called war minerals relief act,’ which bill 
proposes to ajipropriate out of the Treasury 
such sums, not exceeding $2,500,000, as may be 
necessary to satisfy such claims as shall he ap¬ 
proved and certified for payment by the Secre¬ 
tary of the Interior. 

“If claims, or parts of claims, heretofore de¬ 
nied by the Secretary of the Interior are not re- 
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versed as a result of litigation n(nc pending in 
the courts, the money still remaining available 
in the appropriation will he snflieieiit, or nearly 
sufficient, to pay the remaining unadjusted 
claims. If, as a result of pending litigation, 
items for property losses and for interest, etc., 
must ultimately be paid, 1 point out that because 
these items have never been allowed for pay¬ 
ment, no statistics are available on which to 
predicate a statement as to the per cent of the 
claims likely to prevail, but it is believed from 
as careful an analvsis of the claims as can be 
made, that the additional appropriation pro¬ 
posed of $2,o00,000 will be sutlicient to take care 
of all claims. Whether legislation making pro¬ 
vision for an increased apjjropriation largely 
to take care of claims )i(nc /// Hfigatirju should 
be enacted at this time is a (pieslion which, 1 
think, Congress and not this I)(*partmi‘nt should 
determine. 

“Sincerelv vours, 

“IIUBHRT WORK.” 


There is nothing there about adjustments made by 
him and on which he had sus])eiuled payments, but 
there was the statement that he had nearly enough 
money to pay such suspended adjustments, but that he 
might need $2,500,000 to pay the result of lUigatians. 

The amounts in litigation at that time were only 
about $9,000 in the Rives case, and $40,000 in the Ches- 
tatee case; but, as pointed out in his letter to Senator 
Oddie dated February 18, 1924, the probability or pos¬ 
sibility of litigations other than the Rives and Chesta- 
tee cases is discussed, all of which is inconsistent with 
the present contention that “adjudications and im- 
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I) 0 ii(lin 2 : litigations” only referred to ^^adjustments on 
which he had suspended payments.” While he had 
the right to sus])end payments on adjustments, he 
could not susp(*nd payment of adjudications. Litiga¬ 
tion never adjusts; it adjudicates. Even “adjudge” 
is not the synonym of “adjudicate” (Bouvier). 

Furthermore, no adjudications had been made at 
that time recpiiring payment. 

There was only ])ending at that time two appealed 
mandamus proceoflings, which if finally resolved 
against him, would only have required him to take 
into consideration the items that he had refused, as 
it was alleged, to take jurisdiction, and there would 
not have been the adjudication designated by the stat¬ 
ute, namely, a final decision on the merits, or the adju¬ 
dications of tlH‘ court, but onlv a direction to consider. 
When the bill finally passed, the provision subjecting 
the adjudication of the court to his approval was 
stricken out, and the limit on the amount of adjudi¬ 
cated claims was eliminated. 

Copies of the legislative history are attached, so that 
the court will be enabled to see at a glance what was 
the situation that prompted the appellant to seek legis¬ 
lation to enable him to lawfully pay adjudicated 
claims, and the state of the legislative mind at the 
time of the ])assage of the Act. 

The Ancillary Act reads as follows: 

''An A(t to Authorize the Payment of Claims 
under the Provisions of the War Minerals Re¬ 
lief Aet. 

“Be it enacted, etc., that to enable the Secre¬ 
tary of the Interior to lawfully pay adjudicated 
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claims arisin^^ under the j)rovisioiis of the so- 
called War Minerals Kelief Act, entitled, etc., 
the limitation in said Act on the a^^gre^ate 
amount to he disbursed thereunder in the ])ay- 
inent of said claims is hen*hy repealed.” 

(Approved June 7, 11)24.) 


Definitions. 


i'etiturif Dirtinnanj: ” Adjuuk atk, v. —To ad- 
jud<i:e; to ])ronounce judirnicnt upon; 
(Heard jadiriallff." (Italics ours.) 

“Ai).jri)iCATio.N, n,—In law: tlu* act of a 
roart deelarituj a)i asreriaUied facfd^ 
(Italics ours.) 


Saule's SjOHfUipus: 4'he Standard 
expression: “ Adjudication, 
act of decidinir judieialJff." 
author.) 


of accurate 
n.—1. The 
(Italics by 


Webster's 1 uternafiauaJ Dietiauarif: “Adjudi¬ 
cate, V.— To hear, try and determine as a 
court; to settle by judicial d(*cree: ad¬ 
judge. Adjudicate (a purely legal term) 
is to try and determine or to pronounce 
by judicial d(*cree, as to adjudicate a 
case.” 


Ihirnc Law Diet. (Enrj.): “Adjudicate. Where 
it is said adjudication is the judgment or 
decision of a court.” 


Hourier's Law Dietiauarif: “Adjudication. A 
judgment: giving or pronouncing judg¬ 
ment in a i*asc; (h‘termination in the ex¬ 
ercise of judicial power. {Street rs. Beu- 
uer, 'JO Fla., 700; Irwiu, ete., vs. F. S., J.'i 
Ct. Cls. 149.) 
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“Tlie English use of the term ‘adjudication’ 
is to ex])ress the act of giving judgment. Tom- 
liu. Adjudicate: To determine in the exercise of 
judicial j)owcr. Synonymous with adjudge in 
the strictest sense. A solemn act of deliberate 
d(‘terminati()n bv the iudicial power. Abbott L. 
Diet.” 


In the case of Incin vs. U. S., 23 Ct. CIs. 149, the 
Court said: 

“Our tirst dutv is to ascertain the nature and 
extent of the jurisdiction upon this court by the 
act. The controlling word is ‘adjudication,’ and 
for adjudication ‘according to law.’ • • * 

The (piestion, however, is complicated by the 
addition at the end of the statute bv tlie words 
‘and re])ort the same to Congress.’ These words 
it is urged destroy the ])ower to enter final judg¬ 
ment. * * * If this contention be correct, 

the force and effect of the word ‘adjudicate’ is 

destroyed. That word is evidentIv carefullv se- 

• » » 

lected and must be assumed to have been chosen 

bv the lawmakers with deliberate intent that we 

• 

should give to it the full legal effect to which 
it is (‘iititled. * • * To adjudicate is to give 

judgment; an adjudication is a settlement by 
judgment; and a judgment in its nature is a con¬ 
clusion of litigation.” 


In the case of Street rs. Benner, 20 Fla, 700, the 
Court said: 

“The decree in this case does not show that 
the (lower) court proceeded to ‘ascertain and 
adjudge the rights and interests of the parties.’ 
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Neither the rip:hts and interests of the plaintiffs, 
nor of the defeiuiants were ascertained and ad¬ 
judicated, hut tlie decree in terms directs the 
commissioners to ascertain tlie several interests 

and then make division as thev shall ascertain 

* 

such interests from patents and conv(‘yances 
made by the patentees or their grantees. No 
such j)ower can he given to the commissioners, 
hut it is the province of the court to ‘ascertain’ 
such interests and adjudicate them hy its 
decree.” 


In the case of Sans vs. Xnr York City, 61 N. Y. S., 
687, the Court said: 

“Adjudication means a soh*mn and deliberate 
determination of an issue by the judicial power 
after a hearing in res])ect to the matters claimed 
to have been adjudicated.” 


hi Ex partr June, 160 Fed., 25 7, the Court said: 


i t ’'Cl 


The meaning of ‘adjudication’ is well illus¬ 
trated by the rule of "res ad judicata' stated in 
Mining (’o. rs. Tyler, 157 U. S. t)83, namely, 
‘that there* has been a judicial determination of 
a fact,’ and, as Bouvier says, ‘a legal or equi¬ 
table issue which has been decided bv a court of 
competent jurisdiction. 


There must be a decree on the m(*rits. 

At best the decisions in the Hires, Chest at e,e, Jar¬ 
man and Carpy cases are only stare decisis, applicable 
to all attempts to review, by mandamus, adjustments 

of the Secretarv under the War Minerals Relief Act. 

» 
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Kelly vs. Fahrney 145 III. Ap., 80-99: 

“The law is that tlie master (in chancery) is 
not a judicial officer and hence he cannot to any 
extent or in any degree exercise power determi¬ 
native upon the rights of the parties, i. c., he 
may not exercise judicial power. Neither can the 
chancellor confer adjudicative power of decision 
upon him. • • • Indeed the contention for 

power of decision in masters to any extent ad¬ 
judicatory in its effectiveness is based upon a 
misapprehension of our judicial institutions and 
the source of the judicial power. Adjudication, 
exercise of judicial power, is an exercise of the 
sovereign power of the State—the governmen¬ 
tal power. A determination arrived at in the 
exercise of the judicial power when rightfully 
exercised is res ad judicata, i. e., conclusive. 
The doctrine of estoppel in pais is another doc¬ 
trine of conclusiveness, but it rests upon other 
principles and is not applicable here. It has 
long since been held in this State that power of 
decision of adjudicatory effectiveness or con¬ 
clusiveness comes only through the constitution 
from the people and cannot otherwise be ob¬ 
tained, even by consent of the parties immedi¬ 
ately concerned. The exercise of such power 
by a master or anyone not of the judicial branch 
of government is not permitted and the law 
granting such power to any person or body 
other than as designated in the constitution is 
unconstitutional." 
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People vs. Sohiner Y) 101 X. E., 16 i: 

The assent (of the Canal Boanl of Xew^ 
York) was not an ailjiulieation witliin the le,i>is- 
lative intent. 'I'he assent, moreover, was not an 
adjudication witliin the nsnal and ordinary si"- 
nilicance of the wfO’d, which dotines it as the 
solemn or delilH*rat(* determination of an issue 
hy the Judicial power aft(‘r heai’ini; in r(‘spect 
to the matter clainuMl to have been adjudicated. 
An adjudication involv(‘s the (‘.xercisi* of Judi¬ 
cial f»ower throuirh hoarinir ujxui an issue, the 
receivinii’ and weii»hiim- of <‘videnc(‘ and tlu' act 
of renderinir Judunnmt. d'he asscuit to the 
chanirc* was jin administrativi', not a Judicial 
act.’’ 


“Adjudication" is a d(‘cision on the merits hy a 
court, and is always the ex])r(‘ssion of Judicial power 
(18 (\ J., 21)). 

There are no counter decisions that slice or pare the 
proposition, which is further eiulorsc'd in the follow¬ 
ing cases: (\ S. rs. Pones, .V Piee, .'{(fT): X(‘Is(tn 

vs. Pan/:, io Halt, 0^; irr.s/ Ce. vs. Kh'ut, (Xehr.) 67 
X. ir. .sr.V; Pans vs. Xriv Vnrl:. 61 Y. Snj)p. 6S1; Suc- 
(Tssion of Pnvfjniercs, (La.), US Son. ss:i; Ednarfls vs. 
Ifelli)iffs, no Pal., 7!f!f: SearialP vs. i'onnnonn'ealfJ}, 13 


S. i(' P., 301. 

The Act of Juiu‘ 7, 11)24, did not impair the adjust¬ 
ment hy the Secretary, hut ad/hd the adjudication hy 
the Court when it appear(‘d his vision was had. 

“To ])ay adjudicated claims" can not be construed 
as meanini>: “to pay adjustments" made suhsecpient to 
a holding by the Supreme Court that the claim he had 
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rejected as non-allowable was, in fact and in law, al¬ 
lowable under the remedial Act, and thereby he must 
take the claim under consideration and allow it, if 
found just and eijuitable, under the decision (adjudica¬ 
tion) of the Supreme Court. 

AVe submit that when a court decides that manda¬ 
mus may not issue, it is no authority to support a 
proposition that a Court of Equity may not intervene 
by mandatory injunction, or that an unmentioned act 
conferring jurisdiction is not applicable. 

In the Hives case the Court said, among other 
things : 

“Alandamus issues to compel an officer to 
perform a purely ministerial duty. It cannot 
be used to compel or control a duty of which by 
law he is given discretion. The duty may be dis¬ 
cretionary within limits. lie cannot transgress 
those limits. And if ho does so, he may be con¬ 
trolled by injunction or mandamus to keep 
within them. The power of the Court to inter¬ 
vene depends upon what statutory discretion 
he has.’’ 

Summarizing section 5 of the Dent Act (the so-called 
War Minerals Relief Act), the Court said: 

“The above summary of Section 5 clearly 
shows that Congress was seeking to save the 
beneficiaries from losses which it would have 
been under no legal obligation to make good if 
a i)rivate person. It was a gratuity based on 
ecpiitable and moral considerations (citing the 
Sugar Bounty cases).” 
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“Congress did not wish to create a legal 
claim. It was not dealing with vested rights. 
It did not, as it did with claims for siip]dies and 
services directlv furnished the Government 
under the first and second sections, make the 
losses recoverable in a Court, but expressly pro¬ 
vided otherwise. It dealt with the subject with 
the utmost caution * * *. It vested the Sec¬ 

retary with ])ower to reject all losses exce])t 
that he was satisfied that they were just and 
ecpiitable, and it made his decision final and 
conclusive. 

Final against n Jioni/ Aqainsf the claimant. 
He eonhl not resort to a court to review the Sec- 
retari/*s decision.'' (Italics ours.) 

Such was the language of the Suiireme Court con¬ 
struing onlv the Act of March 2, 1911). 

The final words are those on which the defendant 
rests his case, namely, that the claimant could not re¬ 
sort to a court to review the Secretary's decision; but 
later in the o])inion such language was modified by the 
words, 

‘‘There is nothing in the award by the Secre¬ 
tary in the case at bar which would justify char¬ 
acterizing it as arbitrary, capricious, or frau¬ 
dulent, or an abuse of discretion. The Secre¬ 
tary's view that it was not just or e<juitable to 
include loss by a land purchase * * • rnust 

therefore prevail apai}ist mandamus/' (Italics 
ours.) 

In other words, they are only examples of the law 
of precedent. 
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“Adjudicated" is |)ui*ely a legal term, used only in 
legal language, and relating only to judicial matters. 
It only means judicial action in a jurisdictional matter. 
To dignity awards by the Secretary (or by his dele¬ 
gates) as adjudications, to vest lay officials with the 
functions of a court, would detract from the power 
and dignitv of the court. 

“To lawfully pay," expi’csses the purpose of the 
act. The sum of $H,rj()(),()()() had been appropriated 
for the sole ])ur])ose of paying the adjustments made 
by him in the ex(‘rcise of his judgment and discretion, 
and he was taking tlie position, in which the Congress 
ac(iuiesced, that if lie must ]>ay adjudications made by 
the courts he would be without funds to pay them, 
and for that reason, at least, he should have sufficient 
funds to me(‘t the adjudications. 

The further argument of a])pellant is that the appro¬ 
priation of $8,r)00,000 was for the purpose only of pay¬ 
ing his adjustments, and he would be unable to legally 
pay adjudications unless he were specially authorized 
to do so by a further act of Congrc'ss. Such authority 
he sought, and ('ongress confen*ed it on him, thereby 
recognizing the inherent jiower of the court to adjudi¬ 
cate. 


Where Court has Inherent Jurisdiction. 

Among the instances where action by a discretionary 
official mav be reviewed bv a court, even when the con- 
struction of the statute is committed to the officer, are 
the following, namely: 
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(1) The discretion must be exercised under the es- 
tal)lislied forms of law. {Talbot vs. Philadelphia, etc., 

Md., 569, 126 Mu. Ap., 206.) 

(2) Abuse of discretion, that is, being arbitrary and 
capricious. (Ppaa vs. Co., 49 Cal., 71; People vs. 
Bradif. 268 III., 192; Uivtine vs. Baltimore, 118 Md., 
576; Pvitple vs. Rahiuson, 141 App. Div. (.V. T.), 653; 
State vs. Stutsman, 24 Md., 68; Dunham vs. Ardery, 
43 Okl., 619; Sanson vs. Mercer, 68 Tex., 488; State 
vs. Morehouse, 38 Utah, 326.) 

(3) Based on j)ersonal motives. {Dental Exam¬ 
iners, 123 III., 227. ) 

(4) Kefusal to hear parties. {People vs. Cook 
County, 176 III., 576.) 

(5) If by mistaken view of tlie law, or otherwise, 

tluo'c has lu‘t‘n in fact no bona litle exercise of judg- 
nuMit and discretion. {Kx part(‘ Va., 100 V. S., 339; 
Mobile vs. Cleveland, 76 Ala., 321; Tilden vs. Sacra¬ 
ment <t Co., 41 Cal., 68; Thinnpsou vs. Armstrong, 7 
i'al., 286; State vs. Barn( s, 25 Fla., 298; Harwood vs. 
Quinbif, 44 la., 385; State vs. Lutz, 136 Mo., 136; Peo¬ 
ple vs. Delaware Ctn, 45 X. 196; People vs. Smith, 
83 Ilun. {X. Y.), 432; People vs. Herkimer Co., 56 
Barb. (A’. )’.), 452; 13 Id., People vs. Perry; People 
vs. Courtlaud (\t., 24 How. Pr. {X. Y.), 119; Hull vs. 
Oneida Co., 19 ,Joh)ison (A’. F.), 253, S. C., 10 Am. 
D( e., 223; State vs. Co., 17 Ohio St., 558; State 

vs. Chester, 39 S. C., 307; Johnson vs. Galveston, 11 
Tex. Civ. Ap., 469; Stat(‘ vs. Watertown, 9 ITi.*?., 254; 
Curtis vs. r. S., 25 App. D. C., 247; Douglas vs. U. S., 
19 D. C., 99.) 
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A clear statement of the law relating to the power 
of the court to intervene is found in U. S. ex rel. Watts, 
vs. Lane as Secrctari/, 49 Apj). D. C. at page 386, where 
it said: 

“Appellant contends that the language of 
those sections is plain and unmistakable; that 
according to them * * * Secretary 

acted arbitrarily in holding otherwise, and that, 
in conse(pience we have the relief sought; 
* * * If the assumption that the Secretary 

acted arbiti’arily is sound, the ai)pellant is right 
{liohcrts vs. l\ S., 17(1 r. S., 221; Lane vs. IIog- 
land, 2ii V. S,, 174).'' 

The decision was at law, and was followed bv the 
same ruling in ecpiity in the comj)anion case of U. S. 
ex rel. Ihgf vs. Lane, 4!) App. I), (\, 388. 

While these citations all arose in instances of 
mandamus, (‘xc(‘pt the last citation, they an* cited to 
prove that evi‘n in mandanius tin* (*ourt has inherent 
jurisdiction to remedy matt(‘rs oth(‘r than mere non- 
complianct* with ministerial duty. 

The cases un(h*r S(*ction 5 are especially ai)plicable 
to the I nited (’hemieal (Vunpany case, where the Sec¬ 
retary ignored the enacting clause and request and 
compliance" and substituted his interpretation of the 
third j)roviso, and the latter act was a “mistaken view 
of the law.” The fact that the j)rinci])le of law was 
laid down in mandamus cases is not material, as they 
are cited to illustrate the inherent jurisdiction of the 
court, and not as matters of ])rocedure. They are not 
applicable to Crimora except in the matter of the de- 
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duct ions, not only under the remedial act, but 

at once arbitrary and capricious. 

Prior to its passage the so-called War Minerals Re¬ 
lief bill bad been enact(‘d (March 2, 1919), and that 
act authorized the S(*cretary of the Interior to adjust 
and j)ay lud losses incurred by ])ersons in ])rej)aring to 
produce or in the ])roduction of designated war neces¬ 
sities for the urgent wants of the nation then at war 
with (Jermany (October o, 1918). 

The inatt(‘r or claim in each instance ])resented to 
lb(* Secretary for adjustnn*nt was to be adjusted in the 
exercise of bis discretion and was to be tinal as against 
the claimant. Being a renunlial statute for the benefit 
of ]n‘i‘sons bolding moral claims against the United 
States, it should receive a liberal construction free 
from strained technicalities. 

In the liirc.c, JantHUi, (lu statcc and Carpif cases it 

was held that anv reasonable decision of the Secretary 

• » 

of the Interior under the remedial act could not be re¬ 


viewed by the courts unless from the record it was ap¬ 
parent tb(‘ action of the Secretary bad been arbitrary 
and caj)ricious. The records of such conduct here are 
the fully admitted bills of complaint. 

Thus at the outset we find the action of the Secretary 
was not final and conclusive in every instance, even in 
face of the language of the statute, that the decision 
was final and conclusive, or that no resort could be 


bad to court by the claimant, or, rather, that the United 
States could not be sued. We find the courts every¬ 
where squarely bolding that if the record showed the 
action of the Secretary bad been arbitrary and capri- 
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cious, they could intervene; and it follows that having 
jurisdiction to intervene, they could apply the proper 
remedy. 

However, in these four cases the court held that the 
respective records showed the cases had been decided 
by the Secretary on tlu‘ir resj)ective merits; that the 
records disclosed no ari)itrarv or cai)ricious conduct on 
the part of the Secretary; that only erroneous con¬ 
struction of the scoj)e of the remedial statute, as a mat¬ 
ter of law, was charged against the Secretary in those 
cases; and that since mandamus could not operate as a 
writ of error, the plaintiffs were without remedy, and 
the suits were dismissed. 

The only distinct rulings in these cases were: 


(1) That mandamus would never review oi* control 
anv error of law in the administration, bv the Secre- 
tary, of the so-calbnl Wai- Mimu’als Act unless amount¬ 
ing to an abuse of discretion. 


(2) That if the record disclosed that the Secretary 
had been arbitrary or capricious in his administration 
of the statute, the courts had jurisdiction to control 
and to correct in mandamus proceedings. 


Now, turning to the administration of the remedial 
act, and to the legislative history of the Act of June 7, 
1924, we lind a peculiar and extraordinary state of 
affairs. 

The remedial act had carried only an appropriation 
of $8,500,000 and the payment of adjusted claims for 
net losses was limited to that amount. It was soon de- 
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termiiied that the claims would exceed the appropria¬ 
tion, and that the Secretary would be without authority 
to disburse a <>:reater amount, ruder the remedial act 
he luul no authority to pay any award except those 
made by himself, as the a])proj)riation was expressly 
limited to such i)ayment; and as the act seemingly de¬ 
prived the courts of original or intervening jurisdic¬ 
tion, the Secretary had no authority to pay their ad¬ 
judications. 

Much dissatisfaction had arisen on part of the claim¬ 
ants concerning the administration of the statute by 
the Secretary, and the claimants had carried their woes 
to Congress. As a result the act was amended at 
about the same time Kives had instituted his man¬ 
damus action against the Secretary of the Interior and 
had succeeded in this Court: and similar action and 
result arose in the ('hestates casi‘. In neither of those 
cases was it contended that the Sec ret a rv had been 
arbitrary or capricious, tin* claim in the Ifirrs case 
being that the Secretarv had errt‘d on a matter of law 
in his construction of the lemedial act in holding the 

act did not authorize iiavment of losses incurred bv 

1 • • 

the claimant in the purchase of mining ground; and in 
the C'Jicstatcc case it was claim(*d he had erred in hold¬ 
ing the remedial act did not contem|)late the payment 
of interest on loans secured by the claimant for the pur- 
j)ose of the stimulated project. And, without j)assing 
on the correctness of those rulings, our Supreme Court 
held the error, if error th(‘re was, couhl not be re¬ 
viewed bv mandamus. 

Before the Chest at rr and Hires cases were jjassed on 
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by our Supreme Court the Act of June 7, 1924, became 
a law. Tlie attitude of the Secretary concerning it is 
fully detailed in Senate Keport Xo. 292, 68th Congress, 
1st Session. This report will fully clear the question 
and show the puri)ose of the Secretary in seeking legis¬ 
lation that resulted in the passage of the act (at¬ 
tached). 

Of course the report cannot control the language of 
the statute. The act that was passed was not the bill 
sought and endorsed by the Secretary; what he wanted 
was a further ap])ro])riation to pay the decision 
that might be made adverse to his contentions in the 
Rives case, or any other contemplated suit that might 
be adjudicated; and he wanted the act framed so as to 
leave him still in a position of authority in case of ad¬ 
verse adjudications, and making the adjudications sub¬ 
ject to his approval. He wanted the further appro¬ 
priation limited to $2,5()0,(K)(), but the Congress not 
only disregarded his wishes as to coidinued controlling 
authority, but removed the limit of amount that he 
could pay, in order that ho might be enabled “to law¬ 
fully pay adjudicated claims.” 

Applying to the Act the fundamental rules of statu¬ 
tory construction, it is only necessary to remember 
the courts must construe from the text where ambigu¬ 
ity does not exist, and it must be apparent that no 
ambiguity exists in this ])articular statute. From the 
language of the text it is ap])arent that the Secretary 
could not under the remedial Act “lawfully pay” 
claims in excess of $ 8 , r )() 0,()()0; it is further apparent 
that the Secretary could not pay “adjudicated” claims 
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out of any appropriation existing to i)ay claims de¬ 
termined by him in the exercise of his judgment and 
discretion when such determination was final and con¬ 
clusive on the claimant, and it is furtluu* apparent the 
court could not direct a money jiulumeiit aiiainst the 
Tnited States, but onlv could direct the Seci*etarv to 
award the sum adjudicated. 

“To lawfully i)ay’' m(‘ans just what it says, namely, 
to pay on a leiial basis, eitluu* an cxistiiin- basis, namely, 

that the Secretary had then authority to “lawfully nav 

» • • • » 

adjudicated claims,” or it tlnm conferred authority on 
the Secretary, as a new duty, tlu‘ lei;al authority to 
“l)ay adjudicated claims.” If the word “adjudi¬ 
cated” was absent and the statute read “to enable 
the Secretary to lawfully ])ay claims in (*xcess of 
$8,500,000 in claims (Jvtcnnhuul by him,” he would 
still be unable to ])ay adjudU claims. It may 

be (piestioned if he has any riirht to ])ay claims de- 
t(‘rmined by him in excess of $8,500,000, as limit was 
removed only foi* the pur])ose of (‘iiablinu: him “to 
lawfully pay adjudicat<*d claims.” 

Xow, what are “adjudicated claims" as contem¬ 
plated by the statute, and independent of usual defi¬ 
nition? Xo one will contend that the term means “ad¬ 
judications” by the Secretary, as tin* tinu‘ has not yet 

arrived when a lavman Secretary mav make tin* solemn 

• • • 

adjudications vested in the courts. Xo, the adjudica¬ 
tion contem])lated could be made only l)y the court; 
and the only questions remainiiiju: are: 

(1) Did the statute recognize and confirm existing 
court jurisdiction ? 
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(2) Did tlie statute confer new jurisdiction on the 
court and revoke the provisions of the remedial Act 
that made the decisions of the Secretary final and con¬ 
clusive ? 

(Vnicerning the first proposition, we find, demon¬ 
strated by the Hires case, that under certain desig¬ 
nated circumstances the courts have jurisdiction to 
review, wliich jurisdiction may be exercised even in 
mandamus, as in the case of arbitrary and capricious 
action, or in ignoring the enacting clause in a con¬ 
struction of a })art of the statute. 

We submit that the (V)ngress did not have in mind 
at the time of the ])assage of the Act of June 7, 1924, 
the restricted jurisdiction tliat could be exercised in 
mandamus. In the Hires case we find the plaintiff 

did not contend the S(‘cretarv was arbitrarv or ca- 

» • 

pricious, but both the lower court and the Court of 
A])])eals exercised jurisdiction under the doctrine that 
this court had the right to review, by mandamus, rul¬ 
ings of law arising through erroneous construction of 
th(‘ i‘(*me(lial act by the Secretary, under which proper 
claims had been disregarded; and it follows that with 
such record before it, the (\)ngress was not simply 
seeking to recognize the jurisdiction of the court only 
in an instance where there had been arbitrarv and 
ca])ricious action by the Secretary in disallowing 
claims for net losses. 


We contend that it must be apparent that if the 
act be treated as statutory recognition of an existing 
jurisdiction in tin* (*ourt, that jurisdiction may not be 
limited to a right to mer(‘lv control arbitrarv or ca- 
pricious conduct on the part of the Secretary, as it 
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is evident the Hirrs suit was not based on such a claim 
or considered as such (*ither hv tliis court or bv the 
Supreme (Vuw t, or by the Secridary, and neither Kives 
nor the Secretary adverted to that subject in any of 
tlie courts. The matter of ar])itrary and ca])ricious 
action on the ])art of the Secretary was first lirou^lit 
into the discussion in tlie o])inion of our (Miief Jus¬ 
tice', and (‘ven at that lie was only expressing an 
o])inion, as since the* writ of mandamus originated, 
it had been held that it would draw jurisdiction wliere 
tlie I’ecord showe*d arbitrary or cajuMcious action on 
tlu‘ part (»f an oflieial chaiired with the administration 
of a discretionary statute, liut nev(*r applicable to 
oj)(*i*ati‘ as a wiit of erroi'; and since a rulin^i: of 
law inav be (‘rroneous, it is not arbitrarv or ca- 
pricious, except where it amounts to an abuse of dis¬ 
cretion or where the law is ii;nor(*d, and the adminis¬ 
trator seeks to substitute his will for that of Con¬ 
i'ress. .Mandamus is a ])owei less remedy excejit in the 
sinirle instance where an otTicial charged with the ad¬ 
ministration of a statute refuses, as the result of a 
le*j:al construction of a statute, to take jurisdiction and 
to proceed to a disposition of the matter on its merits 
in the exercise of his judirment and discretion. 

That is what Kives alk\i::ed, namely, that the Secre¬ 
tary had refused to take jurisdiction; but the Secre¬ 
tary contended that he had taken jurisdiction, and had 
ilecided the matter on its merits, and to tliis answer 
the plaintitT demurred, thus admittinir that his ])eti- 
tion was false and that the answer of the Secretarv 
was true. The Supreme ('ourt said it was the fact; 


and since the record presented no act of the Secretary 
that was arbitrary or capricious, or any allegation that 
tlie Secretary had ignored the enacting clause, the 
court was without iurisdiction to review bv mandamus 
tlie ruling of the Secretary that property purchase 
losses were not witliin the ])urview of the proviso that 
limited losses for or upon ground containing man¬ 


ganese ore. 

A similar legal record was presented in the Ches- 
fafee case, and since both those records, prior to the 
decisions of the Su])reme Court, had been presented to 
th(* Congress l)v Sc'cretarv Work in his effort to have 
('ongress a])propriate sufficient funds to cover “ad¬ 
judications” in those two claims and such other claims 
as might h(‘ adjudicated by tlie courts, it is logical and 
reasonable to say the congressional mind and intent 
was not limited to the mere recognition by the Con¬ 
gress of “adjudications” of claims that were based on 
the allegation that the act of the Secretarv was arbi- 
trary and capricious, but was in fact based on the de¬ 
cisions of oui’ Coui’t of Appeals, where full and com- 
))lete jurisdiction over the right to review any phase 
of th(‘ i(‘cord was fully and strongly asserted. This 
proposition is fully a})])arent from the legislative his¬ 
tory, which s(‘ts forth at length the decisions in the 
Rivvs and Chest at cr cases in our Court of Appeals and 
bv Mr. Justice Siddons. 

ft- 

It is not curious that counsel for the two claimants 


did not i)rescnt the Act of June 7, 1924, to the Supreme 
Court, since tin* effect of the act only removed the limit 
of amount that could be paid by the Secretary in his 
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payment of adjudicated claims, and that the act of 
Congress was not a])plicahle to a procedure where, as 
in mandamus under certain restrictions, the jurisdic¬ 
tion of tile court was fully recognized. A reading of 
the legislative history shows that jiractically every one 
conceded that tin* decisions of our Court of Api leals 
were well founded in law, and that the court had full 


jurisdiction to 


“adjudicate" 


everv claim that was ad- 


justed hy the Secretary, when* in such adjustment he 
had erroneously construed tin* statute, or ignored the 
enacting clause, or refused to take jurisdiction, or 
where in such construction he had erroneouslv decided 
that this or that ]>articular claim was not within the 
legislative intent or within the text of the remedial 


statute. 


It appears from the h‘gislative history and from the 
Hires and ('bestatee cases that the Secretarv in con¬ 


struing (or ignoring) the remedial act had decided that 
the miner of the ore was tin* /noducf'r of the metal; 

that onlv claims for net losses occasioned hv the mere 

• • 

mining of on* within the exterior houndaries of the 
mining ground wen* allowahle iiinh-r the statute which 
directed him to adjust and pay all net losses occasioned 
in “jireparing to ])roduce or in producing manga¬ 
nese;" that under such construction he had excliuled 
many claims for items of net loss incurred in the opera¬ 
tion of j)re]>aring to ])roduc(* or in ])roducing manga- 
m*s(*, such as tin* loss(*s oc(*asion(‘d hy tin* juirchasi* of 
mining ground: int(*i’(‘st on nion(*v hori'owed to carrv 
on tlu* e])(‘ration: h>ssi‘s occasioned in tlu* op(*ration of 
mining and smelting the manganese ore (without such 
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smelting, manganese metal could not be produced); 
also various items of loss plainly within the statute; 
that in his report to the Congress he had pointed out 
such facts, and had urged Congress to make the neces¬ 
sary appro])riation that would enable him to pay the 
adjudications that the court might make concerning 
such claims; and that Congress did so by removing the 
limitation of amount “/o eimhlv tJic Secretartf to law- 
full if pa If adjudicated el aims.'' 

If it be said that at best the act was but a mere legis¬ 
lative construction of a ])revious act which ex]M*essly 
stated that the decision of the Secretarv was to be tinal 
and conclusive, the fact remains that legislative con¬ 
struction, while not binding on the courts, is of more 
value than executive construction bv heads of I)e- 
partments (C. S. rs. Freeman, d How., oob). 

If it be argued that, considered as a recognition of 
the jurisdiction of the court to control in all instances 
error on part of the Secretary, it is only by way of 
legislative construction and only relates to whim and 
caprice, the answer is, that the act is supplemental and 
not amendatory, and being the last act on the subject, 
controls the situation; and the further answer is that 
the last act adds a new ])rovision to the remedial act, 
and that provision being repugnant to the first pro¬ 
vision to the extent that they cannot be harmonized or 
reconciled, the latter provision j)revails, and by impli¬ 
cation re])eals the provision in the remedial act that 
made the decision of the Secretarv tinal and conclusive. 

No citation of authority is necessary to suppoi’t that 
legal j)roposition which is a })rimary and fundamental 
rule of statutory construction. 
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AVe submit tliat a j)rior provision making tlie decision 
of the Secretary tiiial and conclusive can not be recon¬ 
ciled witli a subsequent provision ^ivin^ the court 
jurisdiction to adjudicat<* claims arising: under the so- 
called War Minerals Relief Act, and the only (piestion 
is: Did the act confirm, or i^ive, jurisdiction to the 
court to adjudicate claims, or was it merely an act re¬ 
moving the limitation of payment ? It will be noted 
that the act was not an amendment to the Relief Act; 
its title is, “An act to authorize the paynuMit of claims 
arising under tin* f)rovisions of tin* so-called War 
Mim*rals Relit'f Act." 

Th(‘ court will note tlu' language, “to authorize* the 
payment of claims arisinff und(‘r tin* provisions of the 
so-called War Minerals R(*Iief Act," which is followed 
by the text ])roviding for adjinlication. 

Various claimants had ])i(‘sented various claims for 
net losses “arising" under the provisions of the reme¬ 
dial act, and thev had been rcj»*cted bv the* Sccr(‘tarv. 
'fliis last act did not make any s])ecitic approjeriation; 
it did not change tin* “provisions" of the remedial act 
unde*!* which the* claims arose*. It simply enable*d the 
Se*cretary to pay all claims adjuelicate‘el. It eliel not 
change the sole jurisdiction of the Secretary to aeljust 
anel pay claims in the exercise of his juelgment anel elis- 
cretie)!!, but it simply enable‘el him to pay all claims 
aeljudicated by the court in instances where the adjudi¬ 
cation reverseel or modified or controlled his ante¬ 
cedent decision, and to that extent at least it repealed 
the ])rovision of the remedial act that made his de¬ 
cision final and conclusive, as otherwise the court could 


not adjudicate, except that the decision of the Secre¬ 
tary appeared to be arbitrary or capricious, or that in 
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construing the statute the Secretary had ignored the 
enacting clause of the remedial act, or had delegated 
his discretion to others. 


The hill as proposed by the Secretary ai)propriated 
the sum of $2,500,000 to enable the Secretary “to law¬ 
fully pay adjudicated claims” arising under the so- 
called War ^linerals Relief Act, said sum to be used 
in paying such (adjudicated) claims as should be ap¬ 
proved and certified for payment by the Secretary; 
but although the committee reported favorably on such 
proposed act, it was seen that the provision making 
the court adjudication payable ichen approved by the 
Secretary was highly humorous to say the least, and 
thereon Congress struck out the provision subjecting 
the payment of the adjudication of the court to the 
approval of the Secretary, and also struck out the 
limitation of $2,500,000; and as a result, the act passed. 
As passed it was a complete direction to i)ay all claims 
adjudicated by the court, which, instanter, rei)ealed all 
antecedent provisions that made the decision of the 
Secretary final and conclusive, and which limited pay¬ 
ments directed in the discretion of the Secretary. 


It is not contended by us that the act gave the court 
anything other than ancillary jurisdiction to review 

and modify the decisions of the Secretary of the In- 

• % 

terior when the facts and the law justified. It did not 
extend the scope of the remedial act as to the character 
of the claim or the amount of payment, but it did give 
the claimant the right to a day in court when, through 
error or design, the rights of the claimant had been 
lost or ignored, and substituted the adjudication of the 
court for the discretion of the Secretary. It was an 
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ancillary act of Conirrcss that only rc])oalcd all ro- 
pufTiiniit antecedent provisions, and was an exj)ress act 
that can not be whittled a wav. 


Independent of the legislative history, the text is 
plain. 

Xo act of (’onirrc'ss is futih*, nidess unconstitutional; 
Congr(*ss had the ri.iiht to dispose* of tlu* fund as it saw 
fit. 

If at first the fund was niei*(‘lv a uratuitv iu which 
the claimant had no l(‘i‘al riuht and only a subseejueiit 
h‘u:al riu'ht to lawful administration, a im‘re dole to be 
distributi‘d amoni*st mendicants, and if, as the* Secre¬ 
tary claims, tin* Conni’ess deh‘uate‘d its power to him 
and substituted his coiiseieiice* for its own, nc‘Vi‘rtheh‘ss 
the (\)imrt‘ss had the* riiiht to say that tiu* couseieuce 
of the Secretary should be conti()lh‘d by the* adjudica¬ 
tion of the court. If tin* coutiniuul construction of the 
Secretarv was orii»inallv cornet, if tlu* fund was a 
mere uratuitv and its distribution was bevoud the ad- 
Judication of the court, that bureaucratic theory can 
not be continued iu the* ])r(‘S(‘uee of a statute that at 
least recoirnizes the Jurisdiction of the court, and di¬ 
rects him to ])ay the adjudications of the court. 

Under the contention of the Secretarv, he could onlv 

• • 

pay such awards as he made. If the court has no 
Jurisdiction under the Act of .Tune 7, 1!VJ4, its adjudi¬ 
cation would be futih* uid(‘ss this (’ourt luul inherent 
unlimited Jurisdiction to adjudicate. In tin* abs(*nce 
of the act, the Secretary would have no Jurisdiction to 



pay court adjudications, and if the act is a mere re¬ 
peal of the limitation of amount, then the Secretary 
would be without jurisdiction to pay court adjudica¬ 
tions that ditfered from his own award made in the 
exercise of his judgment and discretion, which the 
original act made final and conclusive. 

As we have seen, the Secretary has not been helpful 
in the disposition of the (piestiou here. He contents 
himself, apparently, with the (hd'eiises he urged in the 
Crimora and (Itcmical cases in the court below, 

namelv: 


“While his decisions may show appalling bad 
judgment; any pm’son or any court might have 
reached a different (ouclusioii, and it mav be 
that the decision was erroneous: but no court 
may review tlie ei*ror, if (‘rror there be, as the 
decision of the Seeretarv is final and con- 
elusive,’- 


and in his briefs here, he wraps himself up in the Rives 
decision; and he further contends that the (’ongress 
had delegated its ])owei-s t(> him to distribute a mere 
gratuity according to his (oiiscieiice, which the (’on- 
gress had substituted for its will. This, after all, is 

not a remarkable doctrine for a lavman Seeretarv who 

• » 

claims the right to exercise full judicial functions. 

Even if it be eonc(*d(*d that tin* Rives decision so 
held, we submit that in the light of the Act of June 7, 
1924, the decision is functus ofjieio, that it is not the 
law of this case, and may not be successfully applied 
here. 

The Rives decision has been woefully misappre¬ 
hended by the lay force of the Department of the In- 
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terior, and the Act of June 7, 1924, apparently has not 
penetrated into tlie mind of the Secretary, though 
discussing the Act of June 7, 1924, he wrote the Con¬ 
gress concerning it in this manner, namely: 


“The probability or possibility of other items 
not allowed in the ])ast being brought into the 
j)rol)lems for adjustment, licpiidation and settle¬ 
ment under the act, hif litigation, just as i^rop- 
erty losses and interest losses have been brought 
in—for illustration, if the manufacturers of fer¬ 
romanganese should enter mandamus proceed¬ 
ings, regardless of the opinion of the Attorney 
General, and the cfoirts sJufiild hold such losses 
are legitimate items for repagment, then claims 
involving’ more than one-half million dollars, 
which hare been disregarded, would be entitled 
to consideration and adjustment.” (Italics 
ours.) 


This letter was written bv the Secretarv at the time 

* * 

the j)ro])ose(l bill made the adjudications subject to his 
subse(juent approval, but when that absurd provision 
was stricken out, there remained onlv the absolute 
direction for him to pay adjudicated claims, irrespec¬ 
tive of amount. 

We submit, no lawver familiar at all with the law of 
statutorv construction will contend that a statute di- 
reeling a thing to be done may only be operative on the 
happening of a contingency, on the ha])i)ening of an 
event in future, a court may not be given jurisdiction 
de})endent on whether or not it may in the future de¬ 
cide a case this wav or that wav. A court, when it has 
no jurisdiction, does not get judicial power by simply 
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deciding it has judicial authority, unless it is a court of 
last resort. 

If it has no jurisdiction, the Congress may not say 
it shall have, in the event it exercises such power, or 
that the adjudications of the court are payable in case 
the court so decides. 

Another thing to he considered in this matter is that 
the Rives, Chest at ee, JaDtimt and Cavpy suits were in 
mandamus, and even if the court had full jurisdiction 
to review, or even if the Act of June 7, 1924, conferred 
full jurisdiction on the court, it still remained true 
that it did not autliorize ri'vieiv by ma)tdamus, as even 
in a case of fully admitted jurisdiction it is a legal im¬ 
possibility to turn a writ of mandamus into a writ of 
error; and even if the Act of June 7, 1924, had been 
j)resented to this Court, the result would have been the 
same, except it is probable that if the act had been 
j)resented, our Su])reme Court might have refrained 
from the extraneous discussion attending its decision 
that, right or wrong, except where his decision was 
arbitrary or capricious, it could not be reviewed by a 
court. 


Therefore, we ask: 

I. Is it not a])i)arent that when the court said the 
claimant could not resoi-t to court to review the Secre¬ 
tary’s decision, it was referi'ing simply to a proceed¬ 
ing by mandamus, as only a mandamus ])roc(‘eding was 
before the court. 

II. If that is not so, how is it i)ossible to square the 
Court’s language with the Act of June 7, 1924, author- 



48 


iziiiir the Secretary to lawfully pay adjudicated claims, 
claims adjudicated airaiiist the Secretary by the court 
below, the only court that could exercise jurisdiction? 

The (|uestions can only be answereil in two ways: 

((/) That our Supreme Court was not aware of the 
act, or rather its attention had not been directed to it. 

(//) That, being- awart* of the act, it held the act was 
not applicable to mandamus ])roceedings, since rrcn 
If thv Citiirf had full jurisdiction, il andd not review 
thi‘ ruliuff (tf the Secretanj hij tuaudcuuus. 

'Phis view is augmented by the fact that this ancil¬ 
lary act, as evidiuiced bv its title, was enacted not only 
foi* the pui-])ose of repealing the aggregate amount to 
Ik‘ disbursed unihu* tlu* renu‘dial act, but it was for the 
pin*pos(‘ of authorizing the ])aynn‘nt of claims adjudi¬ 
cated by the (*ourts arising under the provisions of the 
i'(‘nu‘dial act. The intendment as disclosed bv the title 
and text is free from ambiguity, and it is plainly obvi¬ 
ous that th(‘ act ]u-ovidt‘d f(U- tin* paynuuit of claims 
which the Secr(‘tai-y had disallowed, or which he might 
disallow thereafter, but which the courts had or might 
allow. Xo other thought is ])ermissible. 

Any other conclusion would be absurd, and as no 
other can be reached in reasonable and logical con¬ 
struction within the fact (and the rule of statutory 
construction being that the last act controls the situa¬ 
tion), and unless it can be reconciled with the anteced¬ 
ent statutory exj)ression, it is re])ugnant, and, being 
repugnant (and direct words of repeal being absent 



in the last statute), repeal by implication arises, and 
thereby the last legislative construction permits and 
controls the situation. 

How can any expression in the Rives case that the 
decision of the Secretary is final against the claimant, 
and that the claimant cannot resort to a court, be 
reconciled with the statute directing the Secretary to 
pay adjudicated claims? That question is the test of 
the aneillary jurisdiction. 

In only one way can it be reconciled, and that is by 
holding that the decision in the Rives case, and any 
extraneous expression in the oj)inion, wholly referred 
to the sole issue in the case—review bv mandamus; 
that even if the courts had jurisdiction to review, it 
could not be exercised bv mandamus, but onlv bv a 
court of eijuity where tlu* claimant was seeking a writ 
of mandatory injunction for an adjudication on the 
merits, wherein a proper adjudication could be had 
that would control an ignorant or arbitrary Secretary 
in his administration of the War Minerals Act. 

Why was the limitation of $8,500,000 removed? Ob- 
viouslv for onlv one reas(ui, and that was to enable the 
Secretary to lawfully pay adjudicated claims. He 
could not lawfully pay adjudicated claims if his ante¬ 
cedent decision was tinal and conclusive, unless the 
Act of dune 7, 1024, re])(‘al(*d the antecedent provision 
of the remedial Act that his decision was final and con¬ 
clusive against the claimant; and therefore the ex¬ 
traneous expression in the Rives case is not good law 

here unless it solelv related to review bv mandamus. 

• * 

His report at the time of the ancillary Act completely 
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.sliows he had sufficient funds with which to pay all 
adjustments made by him and that he only needed 
money to pay litigated claims that might result in 
0(1 judications adjudged in litigatiinis thtoi pending or 
which might he instituted thereafter. 

None of this matter was presented heretofore in any 

brief submitted bv either side in anv of the four de- 

» » 

cided cases, and, on retlection, I am constrained to say 
its presentation would have been outside the record 
in those cases, as it has no application to proceedings 
in mandamus, but is confined to adjudieatiinis im the 
merits. 


Even the Secretary, in one of his ofiicial utterances, 
made subsecpient to the Hires and C'hestatee decisions, 
namely, in his December, 1925, re])ort to the Congress, 
abandoned his claim that his decisions were final and 
conclusive against the claimant in any event, as is evi¬ 
denced by his statement in that re])ort that the e((urts 
had h(dd his decisions to he final, if n‘as(Oiahle, and we 
whollv concur with him in that statenuuit. We concede 
tliat if after a fair examination the Secretarv riuiders 
a decision making or disallowing a claim, and his find¬ 
ing is based on evidence, that the C’ourt is concluded by 
his finding, and that his decision is final, just as it is in 
(‘verv other statute where its administration is com- 
mitted to the judgment and discretion of the Secre¬ 
tary; but in all such instances the courts, while refus¬ 
ing to disturb a finding of fact, exce])t where it was 
arbitrary or capricious, have always exercised juris¬ 
diction to control and reverse erroneous rulings of law 
that precluded the operation of the statute, or in ig- 
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noring the statute, to the prejudice of the claimant, 
and this statement is not disturbed bv the decision of 
this Court in the Jarman case that since the Secretary 
was vested with exclusive jurisdiction to construe the 
discretionary statute, his decision was final and not 
subject to review by mandamus. 

He cites the decision of this Court in the case of 
O^Brien vs. Lane, 40 App. D. C., p. 495, where the 
Court said: 

“In the exercise of this j)()wcr he is required 
to construe the laws for his discretion, and so 
long as his construction is a possible one, it will 
not be controlled by injunction or mandamus.” 


“A possible one” is not to be whimsical; it must 
be within the statute, and in the final analysis “possi¬ 
ble” means “ reasonabh*; one based on substantive 
fact, not fancy or whim, or the ignoring of an enacting 
clause.” “lh)ssible: Practical)le or reasonable.” Pal¬ 
mer vs. Ins. Co., 44 ir/.s., Webster's International 

Dictionary: “Xot contrary to the laws of thought.” 

One of the best exi)ressions concerning the inherent 
power of the Court is to be found in Bales vs. Payne, 
194 U. S., 206, where it was said: 


“Where a decision of questions of fact is com¬ 
mitted by Congress to the discretion and judg¬ 
ment of the head of a Dej)artment, his decision 
thereon is conclusive” 


thus showing the provision in the remedial act making 
the decision final added nothing to its conclusive char¬ 
acter. And again; 
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“Kveii in mixed (luestions of law and fact, or 
of law alone, his action will carry with it a 
strong presumption of its correctness, and the 
courts will not ordinarily review it, thoufjli theif 
have the power, and will occasionally exercise 
the right of so doing,” 


thus showing the court had jurisdiction to review where 
the decision was not reasonable, and is the amsfruc¬ 
tion by the Secretary in his r(‘])oi t to Congress in De¬ 
cember, 1925. This is the luling in O'l^rien rs. Lane 
stated in another wav. 

“Possible construction" is said in 11 dll rs. I'djiue, 
r. S. .‘i^7 (citing Itirersldr Oil On. /•>•. IHtrh(‘nch’, 
190 [\ S. 310, and Scss rs. Fisher, ‘J33 ! \ S. 0^3) that 
the contention of the relator, and f(»r which it contends, 
“was not so obviously right as to niaki* it tin* ])lain 
dutv of the Secretarv to givt* clfect to it, and tlno’et’ore 
the relator was not entitled to a writ of mandamus. 
This w;is stating O'Frieu rs. Laue in anothm* way, 
merelv that the construction must lu* ri'ascuiable. 

'Fhat is our exact ]>ro])osition hm'c, namely, tliat the 
construction of the statute in these cases is not a pos¬ 
sible one, not a reasonable one, but arbitrary, capri¬ 
cious, and one which whollv igiH)res the statute; and 
it must be remembered tlie cited d(*cision was not writ¬ 
ten in the light of a statute lik(‘ that of Jum* 7, 1924. 
It is obvious the jurisdiction is not dependent on mere 
arbitrary or capricious award, but extmids to any er¬ 
roneous construction which involves ignoring the en¬ 
acting clause. This view is ai)i)arent from the legis¬ 
lative history, where it appears that the act was writ- 
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ten by Conii:ress in view of the fact that litigants and 
claimants were asserting that the Secretary had erred 
in and had ignored tlie construction of the remedial 
statute in excluding })ro})erty, interest, and metallurgi¬ 
cal losses from the scoj)e of the statute, quite inde- 
])end(‘nt of any allegation of arbitrary or capricious 
conduct which, as the Coiujrrss knvu', could be renu'- 
died by the courts in their inherent jurisdiction without 
the legislation contem[)lated by the last Act; and it 
is obvious thereby that the (^ongress had in mind the 

recti heat ion bv the Coiiid of erroneous construction bv 

• • 

the S(‘cretarv and substitution of his will for the reme- 
dial Act. Therefore, neither O'Brim vs. Lane nor 
any other citation made by the Secretary may be aj)- 
j)lied to adjudications made under the Act of June 7, 
1924, as th(‘v all rider to the law as it existed before 
that date, namely, that arbitrary or capricious action 
by the Secretary could be reviewed (and the Act of 
June 7, 1924, only ai)plied to the War Minerals Relief 
Act), but othiM’wise his construction could not be re¬ 
viewed by mandamus or injunction, if simply errone¬ 
ous in deciding that this or that claim was not just or 
eituitable; and, so far as this Act is concerned, it dis¬ 
poses of thi‘ Dvratur case and all cases since the De¬ 
caf ur case, down to the j)resent time, exce[)t in their 
api)lication to mandamus or ordinary injunction is¬ 
suing after the Act complained of had been consum¬ 
mated, as such writs may not be used as writs of error. 
But here the high writ of mandatory injunction is 
sought, which issues, as ]\Ir. Justice Van Orsdel said. 
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wlien both law and equity are powerless to remedy 
(UVo A" vs. Bead, 54 IT. L. B., 34). 

So we finally approach the rijiht ol* the (’oiirt to re¬ 
view under the last Act the Secretary’s weird and won- 
(Irons constI’uction of the Hclicf Act, as controlled by 


the third j)rovis(). In the most emphatic terms the 
Act directs the Secretary to adjust and ])ay “all losses 
incurr(‘d in preparin’^- to produce or in j)roducing man- 
i»:anese." Lani>ua.ue could not be more (‘-\j>licit. Man- 


i^anese is a metal, not an ore, and was a ]>rime war ne¬ 
cessity in makinii: up of steel. Xothinu: else could take 
its place. 

It is never mined, but is ju’oduced from manganese 
ore bv smelting bv tii-(‘, or bv tire concentration, and 
by such process all mer(‘tricious and obno.xious ele¬ 
ments other than manganese ai*(* eliminatinl. Xow, in 


construing the remedial statute the Secretary held that 

the onlv allowable net loss was that occasioned bv the 

• % 

mere mining of manganese ore, a holding similar to the 
proposition that if the ])roduction of steel had been 
stimulated, that onlv losses occasioned bv mining iron 
ore would be allowable—at once an absurd and fan¬ 


tastic construction which there is not one i)ossible rea¬ 
son to support, and for which the only basis is the ar¬ 
bitrary will of the Secretary, as stated in the Senate 
K(q)ort above cited. And to support that construction 
th(‘ S(‘cretary laid down the hard and fast rule (which 
pn*cliules the exercise of his judgment and discretion 
and a decision on the mmdts in each instance as con¬ 


templated by the statute), that no claim would be con¬ 
sidered unless it was for disbursement made or obli- 




gatioiis incurred for or upon ground containing man¬ 
ganese in commercial quantities. That subject, how¬ 
ever, is fully discussed in the briefs heretofore sub¬ 


mitted, and will not be rei)eated here. This reference 
is made to the then necessity for court adjudication to 
control the wandering Secretary of the Interior and, 
as the Ixirrs decision stated, to keep him within the 
limits of his dutv. 

Under such hard and fast rule the Secretary had 
held the following character of claims were not allow¬ 
able : 


(1) Metallurgical losses; 

(2) (rround rental losses, except royalties; 

(3) Overhead of operation; 

(4) Uharging gross receipts from ore sales, but re¬ 
fusing cost of j)roduction; 

(b) Post-armistice losses occasioned by perform¬ 
ance of ante-armistice stimulated obligations; 

(()) Losses occasioned in mining or purchasing ore 
und(‘r dir(‘ct d(‘mand and stimulation of the United 
States, and which is fullv set out and denounced in 
Senate Jt(‘i)ort Xo. 475, ()9th Congress, First Session 
(p. 7, this argument). 

(7) Many other legitimate losses too numerous to 
detail. 

Jf the statute did not recognize or confer jurisdic¬ 
tion on the court, what did it do? Was not the Act 
of June 7, 1924, ])assed with the full knowledge of the 
Congress that such matters were to be litigated, and 
might become adjudications involving payment? What 
possible logical answer otherwise can be made? If that 
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was not its intonclmont, what was it ? To attempt to 
answer this by saying that it was simply to remove the 
limit of claims, in dollars, that the S(‘cretary could ])ay 
after its passage, is absurd; to say it extended the 
jurisdiction of the Seci’etary to pay is true, but the 
(‘Xtension is limit(‘d to “adjudicat«‘d claims,” and it 
is ap])arent that no tribunal oth(*r than a court may 
adjudicate. A (piasi-judicial tribunal may “deter¬ 
mine” or “award,” but to “adjudicate,” t() determine 
a (pi(‘stion of fact and of law, is limited to courts. 

FiV(‘n if this Court had announc(*d in the Jcudigu 
and (\irpff cas(*s that its jurisdiction was full an<l com- 
plet(‘, it would still be comp(‘ll(Ml to hold that an erro¬ 
neous construction of the SeciH'tary was final as aqaiust 
auuiflcnni(s. If the issue had b(‘en presented to this 
('ourt that th(‘ Secri'tary had ignored tlu* (Uiacting 
clauses a «lifferent situation would have arisen, as is 


j)ointed out in the Hivts case* that the Secretary must 
act within the limits of his authoritv. 

(’ongress has no judicial ])owei\ and if the court 
was without any jurisdiction and gave juelgment 
against the Secretarv, the (’ongress ordinarilv coulel 
not valielate the judgment by subse‘(|uent le*gislation or 
enactment (Broun on Jurlsdivtion of Courts, Sec¬ 


tion 14). 

Applying the rule most fave)rably to the Secretary, 
and admitting that the Ae*t of June* 7, 11)24. was not 


ap]4icabh* to adjudications made* prior to its e*nact- 
rneiit, it still follows that the a])propiiations made or 
to be* maele were* pure* gi’atuitie*s wholly within the elis- 
j)osition of Congress, anel it hael the power to make 
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the disposition of the fund subject to the adjudica¬ 
tions of the court in instances where, as here, tlie ad¬ 
judications were made subsequent to the enactment; 
and so it is clear, we submit, that if the act was not 
applicable to the antecedent decision in the Rives and 
Chest at re cases, it is still applicable to subsequent ad¬ 
judications. 

TUK FUKTllKK APPKOPKIATIOX ABOVE $8,- 
r)0(),()0() WAS A XHW (IKATUITY TO BE COX- 
TKOLLEI) BY THE ADJl DICATIOX OF THE 
COURT AXT) XOT BY THE JUDGMENT AND 


DISCRETION OF THE SECRETARY, and this con¬ 
struction will be in harmony with the spirit of the re¬ 
medial act concernin.e: awards by the Secretary. 

The Act of October 5, 1918 (War Minerals Act), ap- 
propi-iated $.■)(),()0(),00() as a revolving* fund, and the 
Act of March 2, 1919, provided that not to exceed 
$8,r)()0,(l0() of that ajipropriation should be used in ad¬ 
justments by the Secretary, and the Act of June 7, 1924, 
in order “to enable the Secretary of the Interior to 
lawfully ])ay adjudicated claims,” removed the limita¬ 
tion of the sums to be disbursed under the Act of 


March 2, 1919, and the result was that either the bal¬ 
ance of the sum of $50,000,000 became available for the 
payment of adjudicated claims or that there is no limit 
of amounts to be paid under the adjudications; but we 
think the balance of the unex])endcd sum of $50,000,000 
was a])pro])riated or became available for the payment 
of adjudications; but if it be held otherwise, the fact 
remains the Secretary under the Act of June 7, 1924, 
is directed to pay adjudicated claims in excess of $8,- 
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50(),()00, and conseciuontly it can not bo contended we 
are suinjj: the Unit(*d State's, tli'* (’onuress bavins; au¬ 
thorized tlie adjudication an<l joovided tlie means of 
payme'iit. 

In till' litres case it is statc'd that tin* whole disposi¬ 
tion of the irratuity fund lies with the Coinrress; that 
it conhl distribute that fund as it saw fit, and that it 
had coinrnittc'd that distribution to tin* discretion of 
the Secretary; and that beuns; so, it folh»ws that (Vm- 
Srress could subsecpiently remove the discretion of the 
Si'cretary and make the distribution subject to the ad¬ 
judication of the court when the record of the' Secre¬ 
tary so justified. 

It could cut out the Secretary altosetluu*, and sub- 
stituti* a court, or it could dividi' tlu‘ jurisdiction be¬ 
tween the S(*cretarv and the court. 

d'he ])osition of tlu' Si'cretary here may be uplndd 
onlv bv a holding that the last Act of ('ons:ress was 
nus:atory, and that Consrress had not the rii^ht to make 
the decision of the Secretary subject to the adjudica¬ 
tion of the court, which is an unthinkable proposition. 

The Hires case has the Deeatur (h'cision for its 
foundation, but neith(‘r case was decided in the liirht 
of the present Act; and ^ivinc; them everythinij: urj^ed, 
they are not applicable here. 

Suppose at the time the Secretary of the Xavy had 
denied the ap]dication of the Widow Decatur for the 
special pension, there had been a statute directing the 
Secretary of the Xavy to issue j)ensions to all per¬ 
sons claiming under the Act where the courts had 
adjudicated that sucli persons were entitled to the 
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same: Will it be contended that pensions would not 
issue? Suppose it is ‘‘adjudicated” here that decrees 
issue directing the relief sought, and the Secretary 
refuses to obev: Will it be contended that the decree 
is futile and unenforceable? And if we follow on, 
must it not be admitted that the decree would be en¬ 
forceable only because the court has full and com])lete 
jurisdiction under the Act of dune 7, 1924, to adjudi¬ 
cate the subject matter, unless the Act was merely 
recognitory of the inherent jurisdiction of the court 
to adjudicate? 

We can safelv admit ev^erv contention advanced bv 
the defendant here, that prior to June 7, 1924, he was 
the law and the fact; and still he is without defense, if, 
under the act, the court has the power to adjudicate. 
And if it does not have the power to adjudicate, then 
the whole act is futile. And it has vet to be written 
that any act of Congress, within its power to enact, 
was futile. 

The entire discretionary final base claimed by ap¬ 
pellant for the remedial act and the Rives decision 
has been swept away by the last act, as it is unthink¬ 
able that final discretionary power can exist in the 
Secretary, where the court has been given authority 
subsequently to ‘‘adjudicate” the claim. It matters 
not how clear and strong either the act or decision. 
They must fall in face of a subsequent act of the Con¬ 
gress that nullifies them. And it matters not if the 
last act is ‘‘subtle or complex,” or that the Secretary 
has ignored it or failed to comprehend it, as it is the 
law; and it adds not to the clarity that the Secretary 
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ofTors no suggestion concerning it. except to say that 
“adjudicated claims'* means the suspension of pay¬ 
ment of claims adjusted hy hims(‘lf until such time as 
more money was provided, and that in the fact* of the 
fact he has more than enough to ])ay all claims, (‘xcept 
such as might arise through litigation. There can he 
no “adjudication" in tlu* ahs(‘nc<‘ of litigation. 


How can there ht* a non-i’eviewahle discretion in the 


Secretary in fact* of a statute* that mak(‘s it legally ])os- 
sihle to ]»ay adjudicated claims? One* provision or tlie 
otlu'r is futile*. 'Fake* the* stre>n,ge*st language* in the 
Hires case, nam(*ly, this ]»aragraph: 

“('enigress inte*nele‘el the* Se*e*i'etarv tee ae*t for 
it, and te» constiau* the me*aning e»f tlu* words 
used te) descrihe* the* e*le*nu*nts eef the* ne*t losses te> 
he asce*rtaine*el, anel tee give* e*ffe‘ct te) his inte*r])re- 
tation withe)ut the inte*rve*ntieen eef the* ce)urts." 


anel aelmit that it iieet only re*fe‘rre*el te) manelamus pro¬ 
ceedings, hut to every e)the*r fe)rm e)f attcmptenl review. 
What is the answe*!*? The* answer is that the eleci- 


sie)n was ne)t writte*n in the* light e)f the ancillary act of 


(\)ngress, hut was written in the light e)f a rule in man¬ 
elamus. The act was ne)t hreeught te) the* atte*ntie)n of 
the Su])re*me* ('ourt, anel e*e)nse*ejue*ntly was ne)t passed 
on. Our Su})re*me* ('e)urt weenlel ne)t kneewingly igne)re 
an act of ('ongress; it we)ulel ne)t calmlv kill it withe)ut 
ce)mment e)r e)hservatie)n : it wouhi not stah it in the hack 


fe)r the ])urpe)se‘ e)f re*ite*rating the* rule in the Decatur 
case; it woulel eenly take* jiielicial e*e)gnizane*e e)f an act 
when it was mate*rial. I>ut we are willing to go farther 
and sav it matters ne)t what the court said in the Hives 
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case, unless it is consistent with the act of Congress 
that followed it or made i)nrsnant to a direct construc¬ 
tion of that act, hecanse it is nnthinkahle that onr Su¬ 
preme Court would follow the action of the Secretary 
and dispose of an act of Congress in an arbitrary and 
capricious manner, or dispose of it by saying it was a 
subtle and complex act, and therefore would not be 
passed on. 

Would onr Supreme Court have said the remedial 
act committed the dislribiition of the gratuity wholly 
to the discr(‘tion of the Secr(‘lai*y without the interven- 
tion of the courts, if it were r(‘yi(‘wing anything other 
than a writ of mandamus/ A nniyersal rule of equity 
jurisdiction cannot be destroyed by implication. 

Or if onr Sn])rem(‘ Court W(‘re speaking wholly of 
the scope of the renu‘dial act, and not of the limitations 
of a writ of mandamus would it have used such lan¬ 
guage in the light of the Act of dune 7, Surely 

not. It is unthinkable. 

And then the court w(Mit on to constI’ue the amend¬ 


ment to tlu‘ remedial a<‘t approvi'd Xovcmbei- l2M, 11)21, 
holding the amendment did not change the authority 
of the Secretary; but there was not a word conceiuiing 
the ancillary act, clearly showing that it was not, to sav 
the least, in tlu‘ mind of tin* ('ourt. 

Then followed the Jannau decision. Court of Ap¬ 
peals, Xo. 4266, where our (\un-t of Appeals, evidently 
not having the ancillaiy act in mind (or having it in 
mind evidently considering it as not applicable to a 
writ of mandamus), said: 
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“III these cases {Rives and Chestaiee) the 
Court (Supreme) held that the duties imposed 

on the Secretary of the Interior by the War 

* » 

Minerals Relief Act were purely discretionary, 
since the statute merely grants gratuities based 
upon ecpiitable and moral considerations. In 
such a case, where the duty falls upon the Sec¬ 
retary to construe the statute in connection of 
its execution, his construction is likewise a dis¬ 
cretionary act, which cannot be controlled by a 
writ of mandamus/^ 

The tinal words cited show the import and purpose 
of the decision, namely, that neither the award or its 
(‘lenients, nor any construction of the statute could be 
controlled or reyiewed through a jirocoeding in man¬ 
damus, and only the conyerse of the proposition is ap- 
jilicable here, namely, that if the record disclosed ar¬ 
bitrary or capricious action on jiart of the Secretary, 
then mandamus would control the situation. The 
Jarman case went u}) on appeal from the decision in 
the court below by Mr. .Justice Bailey, whose decision 
was that it was apparent from the record the Secre¬ 
tary had not refused to consider the claim, but had 
considered and decided the same on its merits, and 

that it was free from arbitrary conduct. 

Some stress is made by counsel here that the form 
of the action will necessitate a consideration of the 
facts and the law, and a decision on the same, inde¬ 
pendent of any action on ])art of the Secretary. 

True, but if the court has the power to adjudicate, it 
necessarily follows the court must ])ass on the facts 
and law, as otherwise there could be no adjudication. 



Xeitlier dues it matter that the right to adjudicate 
would interfere with the otherwise ordinary duties of 
the Secretary under the remedial act. 

The court always interferes when it acts against 
a wrongdoer or a law yiolator; that is the court’s busi¬ 
ness and duty. The cited language of the Decatur 
case that interference of courts in the ordinary duties 
of an executive would he productive of nothing but 
mischief, was written in a mandamus proceeding and 
related to a mandamus proceeding; but even consid- 
ere<l as an observation relating to any and all inter¬ 
ferences, it falls to the ground in face of a statute di¬ 
recting adjudications by the coin*t under the Act of 
June 7, and while it is good law in the instance 

of any other discretionary statute we strongly con¬ 
tend the doctrine is not applicable here. 

And the ahovo argument, we submit, is ai)plicable 
to the cited cases of Xess rs. Fisher, U. S., 683, 
and all the other cas{‘s citt*d by counsel, there being no 
ancillary adjudication statnt(‘ in those instances. 

K(]ually so is th(‘ ancillaiy act applicable to the 
language of the Itircs case stating that the beneficiary 
had no vested right in the gratuity. Even so he se¬ 
cured a legal I'ight in it when Congress gave the claim¬ 
ant the right to have the court adjudicate his claim. 
The court could not adjudicat(‘ the claim except at the 
instance of a claimant. It could not act sua sponte. 
Therefore, as a claimant had the right to seek adjudi¬ 
cation it necessarily follows the court had the right 
to make adjudication and thereby (‘stablish his right 
to participate in the fund; and that right established 
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ho had a loiral interest in tlie fund to the adjudicated 
amount, whicli the Secretary was bound to pay. 

And the same doctrine is applicable to the conten¬ 
tion that in elTect the adjudication will be a money 
judmmmt against the United States, and that the 
United States is an indispensable party, etc. In an¬ 
swer we point out that the Uongress, having made the 
appropriation, had the right to have it distributed 
either through award by the Secretary or through ad¬ 
judication by the court; and c()nse(iuently an adjudi¬ 
cation by the court is not a judgment against the United 
States, anv m(u*e than an award bv the Secretary, 
'rile adjudication is not an enforceable award against 
the United States, but in the final analvsis is a direc- 
tion to the Seci’etary to recognize and ])ay the adjudi¬ 
cations out of a spiH'ilic a])])roj)riation made or to be 
matle by Uongress foi* the payment of such adjudica¬ 
tions, .1/r.b/eo rs. Onui's, i7 App. />. HGi; Rob- 
vrts rs. Cintsaul, App. I). C., ooi; Roberts vs. U. S., 
170 r. S., :^21. 

At first Uongress limited tli(‘ ajipropriation to 
$S,r)()(),nO(), or i‘ath(‘r it directed that the jiayments, in¬ 
cluding costs of administi'ation, should in no event 
exceed the sum of $8,r)()0,(HK), and in the ancillary act 
this language is used, namely: 

“The limitation in said act on the aggregate 
amount to be disbursed thereunder in the pay¬ 
ment of said claims is hereby repealed” (43 
St at., 634). 

Thus we contend that, since direct apjiropriation of 
$8,500,000 was made in the first instance, and only a 
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repeal of the limitation of amount being effected by 
the ancillary act, the situation is this: that the Sec¬ 
retary must pay adjudicated claims regardless of the 
amount involved, and such being the situation, these 
suits are not against the United States, since author¬ 
ity to pay such adjudication now exists, and in fact an 
unlimited approjiriation exists to i)ay such adjudica¬ 
tion, tlie direction to pay being recognitory of the 
right of a claimant to litigate. 

We submit it must be obvious that a direction, or 
even a j)ermission, to pay, is recognitory of the right 
of the litigant to resort to the court, and in turn recog¬ 
nitory of the right of tlie court to entertain the litiga¬ 
tion; and treated either as recognitory of the right to 
litigate or to adjudicate, the result is the same, and 
if recognitory, tin* i*ights of litigation and adjudica¬ 
tion follow, (\r n(‘(‘cssit(ifc, even though the court had 
no inherent jurisdiction, and its only right to act flows 
through the direction to ])ay the amounts that the 
Uourt mav detmniine litigant is (uititled to receive. 

For the rule of interj)retalion of the remedial act and 
caustic criticism of the construction of the same bv the 
a})})ellant, see II. H. He])oi‘t Xo. 762, 66th Congress, 
2nd session, to be found in the addenda attached to the 
printed bi‘i(‘fs hied here in the matter of both appeals. 

The language of the amendment of Xovember 23, 
11)20, is even stronger than is to be found in the orig¬ 
inal I’emedial act, as it provides that 


“All claimants * * * expended 

money in ])roducing or preparing to produce 
* * * (manganese) shall be reimbursed such 

# # * i y 


net losses 
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and while we would not presume to dilTer with the 
passing references in the Hives decision to the amend¬ 
ment, we do dare to state that, in our oj)inion, reim- 
hursement (shall he i-eimhursed) is inconsistent with 
a ^ifratuity in which the claimant liad no hviral ri^ht 
{Hauvicr: to pay hack; nV Ha., ]V(hsfer Inf. Die.). 

While Mandamus mi^dit r(‘vii*w ai'hitrary and ca- 
[>ricious action, it could not make an asc(‘rtainment of 
fact as to amount to he awarded or direct the Secre¬ 
tary to pay the adjudication, and as we have seen, 
the adjudication directed in the Act of ,Iune 7, 1924, 
could never flow throuiih Mandamus. 

ronj^ress could not ^ive the Secretary any judicial 
])ower, and, not heinu; a court, he may not adjudicate. 
'File remedial act only .trav(‘ him the rimht to adiast. 
If his adjustments wiu’e adjudications, why was legis¬ 
lation necessary to enahh‘ him to pay.’ “Adjust" is 
nev(‘r the lei;al synonym of “adjudication." 

A])])a]*ently (’onuiH'ss couhl delei;ate to him an un- 
reviewahle discretion to distrihutc* a irratuity in the 
(*.\(‘rcise of his discretion, hound hy tin* hvi'al rules re- 
latiiii*' to the use of discreti(Ui, or to disti‘ihut«‘ si‘(‘ds. 
or to raise ducks, or to reclaim arid lands; hut at anv 
time it could take hack that riirlit of unreviewahle dis¬ 
cretion in such matters and make tluun subject to the 
adjudication of a court, and esp(‘cially so in the matter 
of the construction of a statute which in the liist in¬ 
stance had heen committed to him for construction and 
observance, and it is loi^ical to assume that the Con¬ 
gress, observing his construction of the statute in many 
instances, was constrained to give the court jurisdic- 
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tioii to review that const met ion or non-observagce, the 
substitution of liis will for the mind of Congress. 

In two Congressional rei)orts, made up by eminent 
lawyers, it is scpiarely stated that in construing the 
statute the Secretary had wholly misconstrued the Act 
and had ignored its import and purpose, and had by 
his construction defeated the will of Congress and 
substituted his own for that of Congress. There was 
every reason for the legislation, and the Congress ap¬ 
plied the remedy when it made his awards subject to 
the reviewing adjudication of the court, and directed 
him to pay the adjudications. 

It cannot be contended that the right of adjudication 
was limited to merely what might be done by Man¬ 
damus, as that would not be an adjudication, but 
simj)ly a nK'snr dir(‘ction to consider under some speci¬ 
fied construction of the statute. 

The public laws relating to homesteads, mining laws, 
the oil l(*asing Act, desert entries, ]>ensions, coal appli¬ 
cations, forest li(‘U riglits, are all examples of ])ublic 
bounty (and are purely discretionary statutes) to 
which and in which no legal right to demand and re¬ 
ceive existed and whei*(* there was no “antecedent” 
request and conqiliance; the sugar reliner had no right 
to a bounty,* but once the laws were enacted, qualified 
claimants became ])ossesed of the legal right to have 

•‘“In r. S'. VK. Ifraltf/ f'o,. 1(M» T. S., 4*J7 (Su^nr liounty (’asns), 
the court said : 

“'riu* dolds of the rnitecl States whidi ('onj;rt‘ss has the 
IH)\ver to pay. under the (‘oustitulion. Article I. S(‘<‘tion S. in¬ 
clude those debts or claims which rely ujion a moral, e»iui- 
tahle or honorary ohlijration. which would md he ree»werahle 
in a court of law, if existing' against an individual, hut which 
wouhl he hindin^ upon his conscience and honor.” 
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those laws Irgally executed. All ])iil)lic laud laws are 
examples of gratuities (not based on antecedent moral 
obligation) based only on the right of the United 

States to give away its lands to its citizens, just as it 
has the right to give its monies to its citizens. 

Uould an official, charged with the duty of pay¬ 

ing pensions, ignore th(‘ statute providing for 
payment? Of course* then* are few instanct‘s of 
j)ension litigations, as the pnlifical ])o\v(‘r of the 

pensioners is sufficient to make an otlu‘rwis(‘ Inn'eau 
autocrat zealous in the* pei’formance* of his duties. 

'There* is not even a moral obligati<ni to pass tlie lanel 
laws, anel still the ejualilie‘d e*laiinant was e‘ntitle*el te) a 
le^gal perfe)rmanee, anel tlie* e*e»urts so he*Id. 

'These instance*s ai’e* not similar to sums of mone‘V 

• 

vote*el te) the* vie'tims of gre*at e*alamitie‘s. 'Th(*i-e‘ the 
citizen is ne)t entith'el te) the* re*ru*f, anel has ne) voice in 
the elistributie)!! e)f a me‘re* e*haritv—“The* beiigar mav 
ne)t elire*ct.'” But we* doubt that the* War .Miue‘rals 
claimants will be dubb(*d m(*ndie*auts, though the* cou- 
eluct of the See*retary maele* bankrupts of many of them 
and left others to struggle uneler a load of ele‘bt in¬ 
curred in “rec|UOSt anel ce)mpliance." 

While it may be true the re‘medial act gave no ve*steel 
right in the approj)riatie)n te) a claimant e‘nfe)re*eable 
in a suit at law against the Unite'el States, neve*rtheless, 
it gave him a legal right te) aelministratie)n e)f the gra¬ 
tuity by the appellant on a legal basis in ascertaining, 
in the exercise of juelgment anel eliscretie)n, what was 
just and ecjuitable in the elements of the claim. 

No dispute arises concerning the preepositieen that 
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the claims were to bo adjusted in the judgment and dis¬ 
cretion of the Secretary, and the provision in the re¬ 
medial act that such exercise should be final, is surplus¬ 
age, as in every instance where discretion is final it is 
conclusive unless abused. 

But the use of it is always “legal.” 

Discretion, even when used by a court, must bo 
guided by the law (/ Burr, ~)0U). Judicial discretion is 
mere dii’ection, a discretion in discerning the 

cours(‘ pres(‘nted by law; and what is discerned must 
be followed {Ostun u rs. Bank, 9 Wheat., 738). If legal 
discretion is controlled by law, surely, then, now— 
executive discretion cannot have a wider scoi)e. 

The discretion is not wilful or arbitrary, but legal; 
and though its exercise is not purely a matter of law, 
yet it involves /cr/r?/ inference (Lourinier rs. Pearee, 7 
A\ 7/7). ])iscr(‘tion is that which is regulated by 
well known and established ])rinciples of law {Detroit, 
ete., rs. (dre}(it Judffe, 73 Mich., 330). 

Th(‘ ns(‘ of discretion may not disregard rules of law 
. or ecpiity (Benneseii rs. Parniono, 25 N. J. Eq., 316), 
ibid. {flfOikins rs. Bnurn, 21 Wend. (N. Y.), 454). 

Tin* discretion in the, nmiedial act intrusted to the 
Secretarv was not absolute, as is evidenced bv the text 
of the statute, namely, he must be just and equitable. 
If it were absolute it would transcend judicial discre¬ 
tion, which is not thinkable. 

To ignore the enacting clause was neither just nor 
e(]uitable in any smise; neither was it legal so to do; 
it was an abuse of non-judicial discretion so to do. 
Give the appellant the best of the argument from start 
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to finish, and it is still obvious hr was u(tt vested with 
an atfsolute disrvetitni nndor any phase of the text, as 
was evidenced bv the rnlini; of this (\nirt in the matter 
of post-armistice losses, etc., where it condemned his 
“discretion” in so doinjr. 

And it follows he could not allow, in his discretion, 
what was not directed by the statute; and, further, it 
follows he could not refuse what was allowed bv the 
statute. 


Xo stronger condemnation or sharp(‘r criticism could 
be made than was ma(h‘ in thesi* two conirri'ssional re¬ 
ports ma(h‘ lip, not as an rx parte com]ilaint, but after 
full discussion had in public lusirinus, ordered by the 
Committees; and when the unanimous ri‘ports came 
in, ma<h‘ up by lawyers, who wave membei's of the 
Semate and House at the tim(‘ tin* Act (»f March 2, 
1019, was enact(*d, there was not a sinule word in de¬ 
fense of the Secretarv in eitlun* of them. 

They were not jiartisan r(‘])orts, as Kepublicaiis, 
I)(*mocrats, and Ib-o,i*ressives Joim‘d in the condtunna- 
tion of th(‘ acts of tin* S(‘cretarv in his administration 
of th(‘ War Minerals Relief Act, and without a dissent¬ 
ing vote the Act of dune 7, 1024, was passed. 

'riiese are th(‘ onlv claimants that havi* invok(‘d the 
Act. Some 1,200 other claimants, wearied and dis¬ 
couraged in contendiim- with a stubborn Secretary, 
have uiveii U]) tlu' stru,iiiih‘, and, acce])tini»' the chei‘r- 
less doh‘s tiMidiuH'd to tluun by the Secr(‘tary (.‘lO pin- 
cent basis), had liiveu up tin* struu’ih' and ii'oue on 
their ri*sj>ective ways, satisfyiui;- llu‘ir wrath and in¬ 
dignation by “cussing the Secretary,” and crying 
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aloud as they pass away, ‘‘Never again.” And 
whether the ])oppies shall bloom or wither in Flanders’ 
Fields is no concern to them. Tn conclusion, we calmly 
say, al’ter much reflection, that no greater arbitrary, 
capricious, and illegal conduct can be found in execu¬ 
tive oflicers than the administration of the remedial 
Act in these instances. 

It may be contended that the legislative history is 
not material, as the Secretary recommended a bill, and 


the Committee favoraldy reported the recommended 
bill, which latei* the Congress rejected in passing the 
Act of June 7, 1924. In that suggestion T fully concur, 
because the bill rrcammvudrd hjf the Secretanj and 
favored by the committee did not by implication repeal 
the antecedent provision that the decision of the Sec- 
retarv should be final and conclusive against the claim- 
ant, but, on the other hand the recommended and re- 
j)orted bill made the adjudication of the court futile by 
providing that the adjudicated ])ayment could not be 
enforced until after the S(‘cretary had approved and 
certified it for ])ayment: in other words, unless the 
Seendary ai)proved the adjudication, it was futile. 

The fact that the Congress struck out such terms 
(relating to subse(pi(‘nt approval and certification) is 
signiticant, as it indicatc^s the Congress wanted the 
Court fully to adjudicate the claims on the merits, and 
1o prev(*nt any subseiiuent interference by the Secre¬ 
tary in the matt(‘r of making the payment after the 
adjudication by the court. We think the act should, 
therefore, be solely construed from its text, as under 
the fundamental rule of statutory construction relat- 


ing to jurisdiction all doubts must bo resolved in favor 
of, and all im})licatioiis must be made that favor 
jurisdiction: in other words that, while ri‘j)eal by im¬ 
plication is tKf( favored, jurisdiction by im])lication is 
favitrvd to an extent necessary to uphold jurisdiction 
if there is anv tenable reason for it, or anv other 
j^round whicli, ])lus implication, will r(‘sult in the tak- 
in^iC of jurisdiction, d'he implication is not illoirical, 
whimsical, or subth*, that th(‘ (hmur(*ss intmuh'd to 
^rant jni’isdiction t(» the (’onrt when it cxpi'cssly pro¬ 
vided f(»r the paynunit of ailjndicated claims and made 
it le.i;ally possible for tin* Secr(*tary to lei»ally make 
the payments wlnni otherwise he could not h‘i»ally so 
do. To say the act removed or i*(‘pealed tli(‘ limit of 
j)ayment is no answer, since, if the limit had bi‘en re- 
j)ealed without, or for, th(‘ stated purpose and object, 
the result would have been to authorize the paynnmt 
without limitation of all net toss(*s allowcMl bv the Sec¬ 


retary in tlie (‘xercise of his judunient and discri'tion; 
and if the court had exercised full jurisdicticni, with¬ 
out the authority to make adjudications, tlnni the Sec¬ 
retary could not make payment of the same, as by tlu‘ 
terms of the remedial act he was restricted to the pay¬ 
ment of awards made in the exercise of his judgment 
and discretion and not otherwise. 


Xo adjudication was made in any of the four cases: 
a dismissal is not an adjudication; neither is a non-suit. 
A holdinu’ that a decision made bv the Secretarv is not 
revit‘wable by mandamus is not an adjudication, as an 
adjudication must be made (Ui the merits. Dismissing? 


a bill under a motion to dismiss is not an adjudication, 
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and it follows that the granting or refusing of man- 
damns on a question of law is not the adjudication con¬ 
templated hv the statute. Holding that a petitioner 
may not proceed by mandamus is not a decision on the 
merits, and these suggestions are all demonstrated to 
he true hy the rule of res ad judicata, which invariably 
holds that a thing is not adjudicated unless there is a 

tinal (h'cision on the merits and that was not had in anv 

• 

of the four cases, hut simply there was in those cases a 
rule of stare decisis, hinding on all attempts to review 
hv mandamus a hnding of fact or decision of law hv the 

• cr» « 


Secretarv under the remedial act. So we sav it is oh- 
vious that the statute is clear and must he construed 
under its tc'xt, as it is ap})arent the statute contem¬ 
plated an adjudication on the merits and not a direction 
for i)ayment in case the Supreme Court affirmed the 
Hires and ('hestat<‘e decisions and made similar rulings 
in similar suhseipient cases. As it is impossible, legally, 
to think there could he an adjudication on the merits 
in an attempted review hy mandamus, it follows the 
Congress could not have had in mind an adjudication 
to revi(‘W hy mandamus, as there is no such thing 
known to the law. 

Take the Hires case for exam[)le: a petition alleging 
refusal to take jurisdiction: an answer denying the 
allegation, together with an affirmative allegation that 
jurisdiction had Ikhmi (‘xercised and a decision made 
on the m(‘rils hv the St‘cretarv, followed hv a demurrer 
hy pt‘tition(*r to th(‘ answer: and the Supreme Court 
overrules the demurrer, the legal effect of which is to 
leave the answer standing. Is that the adjudication 
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eontomplatod ])y tlu* statute*? Su])pose the demurrer 
had not heeii sustained; what would liave followed? A 
trial; and if favor;d»h* t<» tlu* ])etitiom‘r, a ])erem])tory 
writ direct ini*: the* Se(*retarv fn caushJt r and in the 
ex(*rcise of his disci’ctiou to pass on the* claim for pro])- 
erty hisses. Would that have* lK‘eu aii adjudication to 
he followed hy a dir(*cti(Ui to pay? Was that the “ad¬ 
judication" contemplat(‘d hy the statute? Suppose 
the* Sujireuu* ('ourt had artirm(‘<l tlu* (h‘cisiou of our 
Court of A])pcals and held s(iuan*ly tlu* S(‘cretary 
must consider claims for property, iut(*rt*st, and metal¬ 
lurgical losses: would that have l)c(*u an (i<ijudlratinu 
that would c(Uitrol aiul review tlu* juduiucut and dis- 
cn*tion of tlu* Si*cr(‘tary in every other claim prest*uted 
tt* him in tlu* t*X(*reis«* of his judunieiit and diser(*tiou? 
Xo, it would simply he a rulinir (»f law that in every 
decision madi* hv the Seen‘tarv in similar iustaue(*s, 
review could he* had hv mandamus. And thus it he- 
eom(*s eh‘ar that tlu* Coum*ess nave to tlu* ('ourt full 
jurisdiction to review and control and to d(*eide on the 
nu*rits (*vt*rv claim ]U(*scntcd to it wlu'ii hrouuht to its 
att(*ntion in proper pi’occdmi* aiul f<u'iu of law, namely, 
hv a writ (»f inandatoi’y injuiu*tion, to Ik* issiu*d if an 
adjudieati(»n on tlu* inci’its so d(*tt*i‘mined. 

It is clear, tlu*r(*for(*, that tlu* adjudic'ation contem¬ 
plated hy the statute was not the mere (h*cisi(m hy tlu* 
Court that mandamus could or wouhl not lii* as a writ 
«>f error; and const*(Hu*ntly, wt* submit, it is obvious 


that tlu* statuti* in no way contemplat(*d an adjudica¬ 
tion hv mandamus, as under tlu* law it was impossible 
for mandamus, when the same was sought, to operate 



as an adjudication on tlie merits of any claim; and 
it is also obvious that in neither of the four cases was 


an adjudication on the merits sought, but simj)ly a 
writ of mandamus to compel the Secretary to con¬ 
sider aiul decide, in his discretion, claims that it was 
alleged he had refused to consider, or rather claims 
over which he had refuseil to take jurisdiction. 

We submit, anv other construction is unthinkable. 
The subject was absolutely within the control of Con¬ 
gress. It had the unlimited right to i)ass a gratuity 
statute based on a moral obligation, and it could change 
the form and nndhod of distribution at any time, with 
or without r(‘ason. If the claimant had no vested right 
in the fund, nrlthrr had the Srcrefarif o/ the Interior. 
The fund was not his monev to be distributed as he 


willed, and the Congress could fire him anv time it 
saw tit, and without giving any reason therefor. 

Every Act of Congress must be presumed to have 
a purpose, and no Act of the l(‘gislature will be ])re- 
sum(‘d to be for an idle purpose or with a futile inten¬ 
tion. 'J'h(‘ cold text must conti’ol, and, we submit, no 


person can demonstrate (and no p(‘rsou has demon¬ 
strated) that the Act is futile and meaningless, or that 
any other ])urj)ose is ex])r(‘ssed than to give the Court 
full jurisdiction subseipiently to decide on its merits 
every claim that arose under the ])rovisions of the 
remedial Act, where the record of the Secr(‘tarv so 
warranted. Xo court has tlu‘ right to say that the Con¬ 
gress did not mean this, or that, unless there is a pat¬ 
ent ambiguity; and “adjudication” may only be con¬ 
strued as a judicial act. 


7G 


AVhere is there any ambiguity in a statute rei)ealing 
a limit of appropriation eontained in an anteeedent 
statute “/o < Hdhir the Sr<r( fa rtf of fhr Itttcrior to latv- 
ftdltf patf adjttdicdfci/ claitus arisiitff ttinlcr fho pro- 
'ris'onts of fhr so-t aUod H\/r Mtto rids Uolirf 

Consider the word “arising." What does it mean? 
Snrelv it onlv refers to claims aiising nndm* tlu* Aet 
of March '1, liHlh and adjKdicafrd under the ancillary 
Act, ])nrsnant to rtMpiest ami com])lianct‘. 

What els«* can it mean than what it e.\pr(‘ssly states? 
What otlu‘r meaning can he attached to it ? Is it calla¬ 
ble of anv other I'onst ruction in light of the ride of 
jurisdiction that all jiossible implications that will 
support jurisdiction must by the Court be calh‘d to 
the colors of the* statute*? Cau it be calh*d sui'jilusage 
to a jirovision that simply re*pe‘aled the limit of pay¬ 
ment ? Xo, for the* reason that the purpose of the re- 
peal is (‘XjU’essed iu the act. 'Fake* the language* eif 
the purpose*, nanu*ly, “Au e>reh*r tei (*uable the See*re- 
tary to lawfully pay adjudicateel claims." 'Fhe pur- 
])ose contreils the* re*]K‘al, aiiel ueit the* i*e*peal the* ]uir- 
peise; anel the* me*auiug of the* i*e*])ealing language* is 
limiteel te) the purpeise eif the* act. 

Se) we say that the cemteinplateel aeljuelication was 
an atlirmative euie. that is tei say, erne that controlled 
the previeuis ele‘cisie)n eif the Secretary anel erne that eli- 
recteel the payme*nt ed‘ a eh*linite sum anel elecieh‘el the 
same eui the merits, em the facts, anel one that con- 
trolleel the ceuistruction e»f the statute iu what sheuilel 
be alloweel anel to what e*xtent; in fact full and com- 
jilete jurisdictieui to aeljiulie*ate each and every element 


of the claim wliere the record so warranted. It is true 
that the statute as it reads and as it must be construed 
is wliolly repugnant in such ])articulars to the Act of 
Marcli 2, 1919, l)ut that does not matter, as in fact and 
in law tlie statute of March 2, 1919, does not matter at 
all when it is repugnant to the latter statute, and it is 
inconceivable that thev can be harmonized. Therefore 
the statute is repealed in so far as jurisdiction of the 
court to review is concerned. Kvery other provision of 
the remedial act remains in full force: the claim must 
first be ])res(‘nted to the Secretary to be adjusted by 
him in a just and eipiitable manner within the proper 
construction of the statute, and if his award is not 
reasonable but is capricious and arbitrary as a fact, 
or his conclusion is erroneous in law, or where the 
statute has been ignored, tluMi the claimant may wend 
Ids way to court and have his claim adjudicated, and 
when adjudicated a writ of mandatory injunction will 
direct the Secretary what to do, and if he does not do 
it, the court will make him do it. 

Another and analouous view of the situation mav be 
expressed as follows: 

I. What was the jurisdiction of the Secretary 
of the Interior undei’ the Act of March 2, 191!), 
prior to the A(*t of dune 7, 1!)24? 

II. What was his jurisdiction thereafter, and 
what was the concui'rent or following*’ jurisdic¬ 
tion of the Court 


It is j)lain, we contend, that under the first Act he 
had final and conclusive jurisdiction to adjust and pay 
all equitable and adjust net losses incurred in prepar- 
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iiiii: to produce or in ju’oduciiii; niaii<::anese, etc., and 
tliat no court could Ofljudicatc his reasonahle decisions 
fairly arrived at, based on substantive reasons, and 
which wen‘ not arbitrary or ca])ricious and not aniount- 
inir to an abuse of discretion, or an i^norinji; of the 
statute, but wh(*re it a])])eared that his decision was 
either arbitrary or capricious, even mandamus could 
direct him to correct it to the extent of makiiii*: him 
act within tin* limits of his aiithoritv; but mandamus 
could not direct the di‘t(‘rmination that he should make 
or direct the ])aym(*nt of a specific amount of money to 
the claimant. If he had refused to take jurisdiction, 
mandamus wfiuld direct him to do so, and to exercise 
his judgment and discretion in the adjustment of his 
claim within the limits of the Heunedial Act. {Hirrs 
cas(‘.) 

The inherent jurisdiction to r(‘view is settled by a 
lonu* line* of case's which are set forth in the ])rinteel 
bite'fs in the' Crimora and Tnite'd (’he*mical (\)m])any 
a))])eals here*te)fore lih'el he‘r«\ anel whieti elo not neeel 
i*e‘p(‘titie)n. 

The* provision of the Act e)f March l2, Ihltt, relie*el on 
bv the Secretarv is that the* statute i*ave him final anel 
conclusive jurisdiction te) adjust all claims, and under 
that preivision he has conteneleHl that no review could 
be* hael of his awards or of his construction e>f the stat¬ 


ute e*ven though his awards were neither enpiitable nor 
just, or his rulings of law were aelmitte'elly erroneous. 

To such view was his defense that the apjiropriation 
was a mere uratuitv committe*el to his conscience to elis- 
tribute the a])])ro})riation as he saw lit, anel that the 
claimant havin^^ no legal right in the ap])ropriation 
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could not sock any adjudication in any court except 
the record presented to the court, and admitted by him 
to ])e true, or the record in department showed his con¬ 
duct to ht‘ ar])itrary and capricious, amounting to an 


abuse ot* discretion. The basis of such contention was 


the Hires decision. He specifically takes the position 
in his report to Hongress dated December 5, 1925, that 
in the Hires and CJiesfat(>e cases the Supreme Court 
held his decision was to be final, if reasonable; and in 
this view we concur; but such construction, neces¬ 


sarily, admits jurisdiction in the court below. 

He had further claimed that in any event, even if his 
decisions were such as mii»'ht ap])al mankind, his con¬ 
duct could not b(* reviewed nor an a<ljudication made 
by the court, as his awards were linal; and in both of 
these contentions we think h(‘ was correct where it was 


sought by mandamus to review fuidini»s of fact, correct 
ruling’s of law and adjudicate claims to the extent of 
directin<>‘ the payment of a sjiecihc amount to an ag¬ 
grieved claimant by means of mandamus. Neither 
could he lawfully pay claims that the (‘ourts asserted 
th(' right to adjiulicate in their inliercnt jurisdictiiui, or 
juirsuant to tin* ancillary act, as awards were limited to 
be paid out of the sum of $S,5(H),0()(), and in claims he 
had determined in the exercise of his judgment and 
discretion; but as we have s(*en, a ruling in mandamus 
is never an adjudication toi tbe tnerits. 


Such, we think, was his jurisdiction under the reme¬ 


dial act. 


How was it affected by the Act of .June 7, 1924! 

It did not, we think, affect his jurisdiction to adjust 
finally and conclusively any claim presented up to the 
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amount of $8,500,000, in wliieli it was apparent that his 
award was reasonable. That appropriation lias not 
1 ) 01*11 exhausted, but as jiointed out in his re])ort to the 
Conirress (Dee., 1025), all claims except the Jitioafcfl 
claims have b(‘en adjusted and no claims remain un¬ 
adjusted except those in litigation. 

It fully appears from his report of December 5, 1025, 
c()])y attached, that his administration of the War Min¬ 
erals Kelief Act, rxeejit as far as the SKhsf'qui'nf pay¬ 
ment of adjudicated claims is concerned, /V chfsed. 

So it is apparent from a leii:al and ])ractical stand¬ 
point, there are no claims to adjust under the Act of 
March 2, 101!), and conseipiently that act is functus 
(tfficio, and his only remaining- duty is to [lay adjudi¬ 
cated claims arising- under the provisions of the Act of 
March 2, 1010, and that is one of the reasons why the 
Act of dune 7, 1024, is applicable. 

Under this construction of the statute the only ])art 
of the Act of March 2, 101!), a])])licable to the discus¬ 
sion, is the character of the claims that may be adjudi- 
(ated hif the C(turt, nanudy, all n(‘t losses indicat(‘d in 
the remedial act subject to its limitations and ])rovisos, 
since if the court's jurisdiction is admitted or con¬ 
ferred by the Act of June 7, 1024, the character of the 
adjudication does not concern the Secretary, and his 
'Oily duty remaining: is to ])ay the adjudications. 

Treatinir the statute as ])ermissive, it still remains 
mandatory in its direction to ])ay. Treatinii: the statute 
as recou’uitory, it still follows that the inherent juris¬ 
diction to review cannot be avoided by the Secretary. 

Treated either as permissive, recoirnitory, or con¬ 
ferring express jurisdiction on the Court to review, it 
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still follows the act is inconsistent and repugnant to 
the antecedent provision in the Act of March 2, 1919, 
making the decisions final, conclusive and non-review- 
ahle hy any court, and such being the case, the ante¬ 
cedent provision must fall, and the situation is con¬ 
trolled bv the latter act. 

It would be a waste of time to cite text and cases 
supporting the projiosition that the obnoxious ante¬ 
cedent provisions must fall in the face of the latter act. 
The ])osition of the defendant concerning the matter 
is that the ancillary act was referring to adjustments 
made by the Secretary and on which he had suspended 
payment. That view, we submit, is surely grasping at 
a straw when near the whirlpool, and when we find he 
is without any other construction his desperate posi¬ 
tion is obvious, and it is uu such a construction he 
would de]>rive the Court below of its inherent equitable 
jurisdiction. 


So now we come to the si‘cond (luestion, namely, what 

was the (‘fleet of the aucillarv act on the remedial act? 

• 

It i‘(‘])eals, by implication, the jirovision of the act of 
March 2, 1919, making the determination of the Secre¬ 
tary final and conclusive. While rejieal by implication 
is not favored, still it must j)revail unless the previous 
and the subs(Hpient ])i*ovisions can be harmonized, and 

it is ol)vious her(‘ that tliev cannot be. 

• * 

One act is a futility, and the last expression of the 
legislative will can never be classed as futile if the 
application of the last ex])ression would control the 
situation in tlie absence of the antecedent expression. 
Therefore, our contention is, that the latter act when 
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construed as recognitory, permissive, or express, de¬ 
stroys the provision in the prior act making the deci¬ 
sion of the Secretary final and renders it fioictus officio. 

If it be held that the statute is only recognitory of 
the inherent jurisdiction of the Court to control in 
e<piity, it remains obvious that it recognized nothing 
else, and did not confer jurisdiction to review at law 
by means of mandamus, or augment the j)ower to be 
exercised under mandamus, and therefore none of the 
mandamus decisions could have been written in its 
light. 

Frankly, we think the statute was recognitory of 
the inherent e(|uitable jurisdiction of the C’ourt, and 
(lid not add to its inherent (‘(piitable jurisdiction, but 

that it is mandatorv in its directions to the Secretarv 

• » 

to recognize the adjudication of the Court, which would 
make the jurisdiction permissive, and therefore man¬ 
datory, and may not be contested or disputed by the 


Secretarv. 

Much more could be said concerning the above prop¬ 
ositions, but it would be merely accumulation, and in 
any aspect it is obvious that the Court, either inher¬ 
ently or by the Act of June 7, 1J24, has jurisfliction to 
rcrinr and that the Scrrctarif waif not conf(st the ad¬ 
judications, since he is directed to pay them. 

Are not rulings in these appeals well within what 
the courts have said was arbitrarv? IIow can it be 
claimed that under such rulings the Secretary decided 
on the merits that the United Chemical Company had 
no just or ecpiitable claim? Xo, he simply decided that 
the claim could not be considered by him, as it was not 
for machinery used to equip a manganese ore mine. 
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We also adopt the definition of Rives’ counsel (brief, 
p. 19), concerning the verb “prepare”— 

It is also true, as Rives’ counsel said (brief, p. 19), 
that the discretion under the remedial act that is con¬ 


clusive is to determine whether a given set of facts is 
within the benefit of tlie statute. Practically, the Sec- 


retarv decided he was 

» 


without jurisdiction to enter¬ 


tain the claim, as it was without the benefit of the stat¬ 


ute, and conse(iuently it is apparent and obvious that 
he did not decide the claim on the merits, did not con¬ 
sider the merits, but excluded the exercise of his judg¬ 
ment and discretion, and the fact is admitted that the 

onlv consideration that it had was at the hands of his 

* 

“Commission,” and that he was without personal 
knowledge concerning it. 

It will not do for the Secretarv to sav here that the 

* » 

exercise of his judgment and discretion was delegated 


to his administrative assistants, and that their acts 


were his. (See re])ort of Senate (^ommittee, supra.) 


In that matter he must stand on his admission that 


lie delegated his discretion to the j)ersons designated 
in the bill of complaint. Ministerial and administra- 
tiv^e acts may be delegated to assistants provided by 
law, but not to persons illegally appointed or appointed 
without authoritv of law. In the administration of the 
various public land laws, his assistants may properly 
perform ministerial and administrative functions, but 
he may not appoint a “War Minerals Commissioner” 
and make him the “decision officer” to administer the 


statute. 

Neither does the War Minerals Relief Act call for 
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any ministerial act or purely administrative act. It 
I)rovides solely for the adjustment of claims within 
the judgment and discretion of the Secretary, and not 
otherwise. It was not like deciding who was entitled to 
a homestead, a mining right, or a forest lieu right, as 
these rights became vested on performance of ante¬ 
cedent right; while under the remedial act no vested 
light arose, and it was only through the personal ex- 
i rcise of the judgment and discretion of the Secretary 
that the claimant was ])ermitted to i)articipate in the 
approj)riation, but even at that the commission was 
not composed of administrative assistants, and appel¬ 
lant so admits. 

That the land laws are discretionarv statutes in their 
administration is fullv demonstrated in the able and 
1 ‘xhaustive opinion of Mr. Justice Vandevanter in Xess 
i\<. Fisher. 

Hvery Supreme ('ourt decision cited in the Iilres 
ease, except the Decatur cast‘, was in the instance of 
land law cases, and thev W(‘n‘ used as illustrations of 
how and when the decisions of the Secretarv in such 
discretionary statutes were final and conclusive, and 
when thev were not. 

ft 

Counsel for the aptiellant in the Hives case sjiecitic- 
ally admitted (the Attorney Ceneral, represented by 
Assistant Otis and Solicitor Oemu’al Beck), in the ar¬ 
gument in the Su])reme Court, the ])ower of the court 
below to review conduct on the ])art of the Secretary 
that was arbitrary or capricious. They stated this in 
their brief, page 6, namely: 
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“The Secretary did not refuse to consider 
this claim. He exercised his discretion and dis¬ 
allowed the claim. 

“In that situation, mandamus does not lie, 
unless his discretion was used in an arbitrary 
manner, which is not alleged here.” 

On pages 12 and 13, they said: 


“But it is not true that in case of a duty in- 

•> 

yolying the exercise of discretion, where statu¬ 
tory construction is necessary only to determine 
whether a state of facts is within the benefit of 
the statute, and not to determine whether the 
subject matter* is within the jurisdiction of the 
oflicer, it is not true that then the construction 
is ultimately for the courts. The construction 
of tlH‘ ofiicer is final unless arbitrary and with- 
out any justification whateyer” (citing the cases 
which were subsecpiently cited in the decision of 
the Court). 


And then th(‘y cited at length the Ness vs. Fisher de¬ 
cision, 223 r. S., ()83, (11)1, which, we submit, is the law 
of these appeals, except as modified by the Act of June 
7, 1924. 


Counsel here* j)ractically admits the same. (Appel¬ 
lant 's bi’ief, pages lb and 17.) 

Judge the United Chemical (\)mpany case by that 
rule, refusal to cousidcu* or to allow the claim by reason 
of the fact that in construing the third proyiso of the 
rcunedial act, th(‘ Secretary held he was prechuhnl 
th(‘r(‘uiuler from (‘xamiiiiug the claim on its merits by 
reason of the preclusion of the third proyiso, which re- 
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stricted payments to exj)eiulitures for or upon ground 
containing manganese in commercial quantities (Rives 
brief). lie argued it was not merely sufficient under 
the proviso, that expenditures should have been made 
with reference to producing or in {)reparing to produce 
manganese, but they must be with reference to prop- 
crtij containing manganese, c. //., expenditures and dis¬ 
bursements for mining machinery actually installed 
upon the ])roperty or an expenditure for machinery 
not actually installed but intended for the property; 
and then counsel ])roceeds, “.s-o construvd, this proviso 
IS harmonious with the cnactinp riansc; construed 
idhcrwisc, it is incrnisistcnt icith the enacting claused* 
(Such was the argument in the Hires case.) 

The question occurs: What machinery is used in 
mining manganese ore in an open cut or (piarry? The 
answer is simple: picks, shovels, an ore boat and 
mules! And no definition of machinerv includes those 
implements and those animals. 

Then they cite the last j)roviso (Rives brief, p. 25), 
“that exj)enditures for machinery j)urchased to equip 
said mine" may be included in the claim. In Limtley 
on Mines, Section 409, it is said: 


“It has been frequently held that machinery 
such as engines, boilers, hoisting works, mills, 
pumps and things of like character, annexed to 
the soil for mining, become part of the free¬ 
hold d' 


If a steam shovel, on wheels, moved from j)lace to 
place is a part of the equipment of a mine, we have a 
new definition of machinery and equipment, Equip- 
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ment is a part of the whole, like a mill that becomes 
part of the soil; a mining shaft is not machinery, 
neither is a mining tunnel, or powder, or labor, or over¬ 
head expenses. Equipment means “furnishings for 
the purpose (Bouvier), such as the equipment of an 
assay office, chemical laboratory, etc., and not ma¬ 
chinery.” Xeithor may machinery be a part of the 
mere mining of ore, as no implement used in mining 
becomes a part of the equijiment; yet (and) still the 
Secretary excluded every other step in preparing to 
produce or in producing manganese. Is that a liberal 
construction of a remedial act? Is it not a complete 
ignoring of the enacting clause, and does it not fall 
within the language of the Rives counsel, construed 
otherwise, it is inconsistent with the enacting clause?^* 

But the Supreme Court did not pass on the question, 
but simply said mandamus could not review. 

It seems trite to s{)end so much time on the subject, 
but the writer was appalled at the construction sought 
to be uiiheld by the a])pellant, namely, that Congress 
could delegate judicial power of interpretation to him, 
and so delegate it that neither any absurd, whimsical, 
or arbitrary construction of the statute, either by him 
or by his delegates, could be reviewed by a court of 
equity. 

Equitable jurisdiction is inherent and not statutory. 
Its principles exist indeiiendently of and anterior to 
all Congressional legislation, and the statutes are 
merely enumerations of those principles or limitations 
upon their aj)i)lication in particular cases. U. S. vs. 
Lumber Co., 200 U. S. 321. 
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The (V)urt }k* 1()W is not only a Federal (V)nrt, ])nt is 
a court of ireneral jurisdiction, and, while equity does 
not accrue to F(‘deral Courts, (*xce])t‘as exercised by 
the State Coui'ts, the rule is not applicable to the Court 
below, as it is a Court of ^rtMieral jurisdiction, and, 
whih‘ possessing;: all tin* powors of a Ft*d(*ral Histrict 
Court, it is not subji*(.*t to the limitations of that (’ourt, 
and thus that Court and its ap|)(‘llat(‘ division ])ossess 
and may ext*rcise a .ur(‘ater jurisdiction than is to be 
found in anv other American Court. 

Counsel tri(‘d t(» r(*coneih‘ and save tin* third proviso 
of the r(*medial act by aruuini;’ as stated above and ad- 
mitt inu' that otln*rwise it was inconsistent with the en¬ 
acting elaust*. We will submit a e(mstruction that may 
save the proviso for o//<’ purposi*, and it is this: that 
the enact ini;- clause i’ef(‘i-red to thre(* mt tdis and one 
ore (])yiit(*s), and further r(*f(‘rred to the Hnal steps 
in the production of tin* metals, and that tin* third pro¬ 
viso r(*ferr(‘d to tin* mininu’ of pyrit(*s oim* and to the 
machiin*i-y us(*d in the (*(piipnn‘nt of the pyrites mine! 
It is a b(*ttc*r construction than tin* other. 

W(‘ now come to tin* linal <pn*stion in the discussion, 
namely, the interest of the claimant in tin* appro])ria- 
tion. 

Much r(*liance is placed by the ai)pellant on the state- 
m(*nt in the Fives decision that tin* claimant had no 
h*iral I'iuht to the ap])ro])i-iated fund, ln*nc(* then* was 
no basi>, tin* S(*cr(*tary claims, that permits the ('ourt 
to interfi*i*e. 'Fin* answt*r is that whih* he had no leixal 
inten*.'«'t in the fund that would p(*iinit him to sue the 
ITiited States, he had a le^al rii;ht to have his claim 
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adjusted by tlie Soerotary on a just and equitable 
basis, and within the .limits of the statute. 

The Secretary could not 

(a) Kcfuse to take jurisdiction; 

(/y) Ht‘fus(‘ to consider a claim on the merits after 
takinjr jurisdiction; 

(r) Aft(‘r having ascertained the fact, refuse to 
make an award, if the undis])uted record showed a net 
loss. 

(d) Ignore the statute and substitute his purpose 
for the ])urpose of (V)n<»*ress (Senate Reports). 

((') I)ele^at(‘ his judgment and discretion to another 
and without jau'soual knowledge confirm his delegates’ 
judgment and discretion; 

if) Make d(‘ductions from the ascertained net losses, 
except in the manner directed by the statute; 

(//) Kutertaiu post-armistice claims or take into 
consideration post-armistice transactions. 

(’oiuau'uing th(‘ last ])roposiMou, the Jaruiau case 
disj)()sal of th(‘ post-armistice loss issue is applicable 
to tlu‘ (’rimora appeal. A ])(‘titIon for certiorari in 
tlH‘ Janudu case (and a j)(*titiou for rehearing after 
denial of tin* api)li(‘ation), strongly stressed the point 
that while tlu‘ S(‘cr(‘tary had always held post-armistice 
inatt(‘rs allowable*, this (’ourt had ruled otherwise, 
th(‘r(‘by pi-ecliidiug action on such matters by tin* Sec- 
retai*y, but the Su})reme (’ourt refused to interfere. 

The ruling of this Court on that matter of post- 
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jirmistice losses came very near being an adjudication 
on tlie merits; it was at least stare decisis of the ques¬ 
tion of law: Why did this Court undertake to decide 
that matter (and in mandamus, too) if it was without 
jurisdiction to review a ruling of law? Is it mere 
obiter dictum? If it did not have the right to review 
an erroneous construction that was not j)ossil)le or 
reasonable, how could it make such ruling following a 
declaration that the construction of the statute being 
discretionarv, could not 1 k‘ reviewed bv mandamus. 

The construction of the Secret a rv that he could con- 

* 

sider post-armistice claims was as conclusive as his 
construction that he would not, because he could not, 
consider the claim of the United Chemical Company 

for its net losses. How mav the (\)urt review in one 

» 

instance and sav in the second instance that it cannot 


review ? 

This final argument is made to show that in every 
step subsequent to the appro])riation the claimant had 
a teqal ri(jht to a ])roper construction of the statute 
and due ])erformance of duty by the Secretary), and 
if he failed to receive it, or the statute was ignored, 
or the discretion delegated, or the action of the Secre¬ 
tary was impossUdc (unreasonable) then the Court 
below could intervene. 

The (^ongress did not merely give the bounty to be 
distributed by the Secretary as he saw fit, but, as the 
Rives case said, it hedged the gifts with legal reipiire- 
ments, and limitations; and when the Supreme Court 
said in the Rives case that the Secretary was au¬ 
thorized to reject all losses, it followed with the quali- 
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ficatioii, “except as he was satisfied were just and 
equitable.” Does not that language call for a personal 
exercise of discretion in each instance! And if he 
ignores the statute, refuses to give the claim his per¬ 
sonal consideration, or in construing the statute 
ignores the doctrine of “request and compliance,” can 
it he said the court is ])owerless to enforce the will of 
Congress! 

In the matter of the limitations, every one of them 
was a legal disability, about which he could use no 
discretion. He could not entertain a claim unless the 
loss incurred within specified dates, and it was man¬ 
datory that the claim be filed with him within a speci¬ 
fied time. In making his deductions, he was limited to 
designated items, and those items had to he elements 
of net loss irlticJi he had alloiced in full or in part. For 
instance, he could allow as a loss the disbursement at¬ 
tending the purchase of a steam shovel used in ex¬ 
tracting manganese ore, say $10,000, and then he could 
deduct say $7,000 as the salvage value of the steam 
shovel; but he could not deduct the value of the steam 
shovel without first allowing its cost, “disbursement 
made or obligation incurred in the purchase,” as it 
existed on Artnisticc Day. That is the mistake, one 
of them, lie made in the Crimora case. He did not 
allow us a dollar for our real estate, but salvaged tlie 
same at $40,(HH), when he admits it was only worth 
$ 1 (), 0 ()(). 

He had a right to charge us with the sale value of 
our mined ore, but he had no right to refuse us the cost 
of producing it (the disbursement made in its produc- 



tion), and so on down tlu* list. It is true that if ho 
had found, fairly, that the salvaut* value exeeeiled the 
disl)urs(*nn*nt, his lindinir would have* Immmi eonelusive; 
hut to eharn(* us with the salva,ii(‘ without allowing: us 
the dishurseinents that resulted in salva,i*(‘ values, is 
not th(‘ use of a just an<l eiiuitahh* discr(‘tion, hut the 
(‘Xeivisi* of whim and eapriee. lie was limited hy 
(‘X}>r(‘ss provision to just and t^juitahh* <leduetions, as 
w<*ll as just and (Mpiitahlo losses, d'he term is an¬ 
tagonist ie to a fi’e(‘ will, as just and e(|uitahh‘ is a k\i;al 
(hdinition: and if he allowed tin* claimant unjust and 
iinM|uitahle losses, his <lecision was not tinal against 
the Tnited States, who could set aside (‘XC(‘ssive 
awards, and to ))ei*mit the Tnited States to havi* such 
r(*nn*dv. and to denv the coursi* of it to tin* claimant, 
is in*ith(*r just noi’ e<|uitahl(‘. 

Suppose In* had allow(‘d a loss to a claimant for 
post-armistice op(*i‘ation Ioss(‘s incurr(*d in eontinu- 
inir an ant(* ai'inistici* op(‘i*ation: Would that he h*ual 
'I'his Court said not in tin* J<irtH(iu and ('arjnf cas(‘s. 
W(‘1I, it was his construction of a discrt*tionary statuti*, 

and whv was it not conclusiv(* 

* 

Su])pose darman had continu(*d, post-armistice, his 
pri‘-armistice stimulat(*d project, and thr(*e or four 
years lati‘r .lai'inan W(»rk(*d out a protit on the (*ntir(i 
project, from stinudation to protit, will it he con¬ 
tended that tin* Si*cri*tarv s(*V(‘ral yi‘ars lat(*]‘, adjust- 
inu’ the loss, could charui* darman with tin* post ar¬ 
mistice profits.' If not, why not.’ It was the con¬ 
struction of a discretionarv statute hv tin* S(‘i*retarv. 
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The answer is, he could not as this Court had said he 
was without right to do so. 

So it is ai)])arent, we siihinit, that O'Brien vs. Lane 
must he limited to a reasonable construction, and not 
one j)ossil/le in the exercise ot* whim and fancy ac¬ 
companied hy a direct violation of the statute, as in the 
case of Crimora, where the Secretary held we could 
not have the $170,000, eitluu* as a dishursement, or as 
an obligation, because by some alleged j)ost-armistice 
trading', the creditor forgave the obligation; ])ut he 
could not “forgive” the dishursement which was re¬ 
jected by the Si'cretary and then charged back as a 
post-armistice " ineome nntU r eontraef whatever that 
mav mean. 

He was dirt‘cted to pay each net loss that he, in the 
exercise of his discretion, found was just and equi¬ 
table. Having takcui Jurisdiction, may he refuse to 
allow a Just and e(iuitable claim simply because of his 
hard and fast rule that no claim can l)e Just or equi¬ 
table unless it relati's to one form of loss that was in- 
curr(‘d in mining manganese ore and then rejects it 
without examination or consideration of the Just and 
equitable elements of the claim. 

The claimant had a le(/al rif/ltf to have that dis¬ 
cretion exercis(‘d in a reasintahle n cui, free from whim 
(tr eaprice. Having such a legal right, and it being re¬ 
fused him bv r(‘ason of a hai'd, fast and unreasonable 
rule, can any one contend that the purpose of Con¬ 
gress has not failed, and the Court may not therein 
make the necessary adjudication, the one recognized by 
the Act of June 7, 19‘J4, in the exercise of its inherent 
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iHluitable jurisdiction? If lie liad refused to take juris¬ 
diction, mandamus would lie, as stated in the Hires 
case. That shows that the Court, even at law, could 
review a ruling under which he refused to take juris¬ 
diction, and such a refusal would have the construction 
of a discretionarv statute. 

Having taken jurisdiction, could he refuse to pro¬ 
ceed further f Xo; mandamus would still lie. Proceed¬ 
ing, may he exercise his whim and cajirice instead of 
his judgment and discretion’ This latter action call¬ 
ing for a review, control, dir(‘ction and adjudication on 
th(‘ merits, cannot lu* had hv mandamus; hut it is ohvi- 
ous the court lu*low, a court of general jurisdiction, 
mav hv mandatorv injunction control the situation. 

Having jiroceculed, may he say, “1 hold the enacting 
clause is wholly controlled hy the third proviso, and 
I will not consiilei* on tlu* merits in tin* t‘X(‘rcis(‘ of mv 


judgment and discretion any claim for j)re]>aring to 
])roduce or in producing manganese metal othei* than 
the first st(‘]), namely, th(‘ mining of niangaiu‘S(‘ ore, 
plus the machinery used in the ecpiipment of the 
mine?" Is such a ruling not the destruction of the 
legal right of the claimant to have his claim for the 
stimulated j)urchase of the stock and bonds of (’rimora 
(request and com])liance) determined on tin* merits, 
t*tc., and is not such a ruling reviewahle? It will not 
do for the Secretary to say that in the litres and 
(liestafee cases his construction of the remedial act, 
excluding ])ro])erty losses, and interest losses, were up¬ 
held hy the Supreme Court as such, as it was not the 
fact. That Court simply refused to review the con- 
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struct ion by mandamus, and in those eases it appeared 
he liad examined those claims on tlie merits, and held 
they were not allowable on the merits, as they were 
without the statute. 


These propositions are not applicable to the Cri- 
mora case, except in so far as the Jurisdiction is con¬ 
cerned, as in the Crimora claim he determined the net 
losses, and then in whim, caprice and fancy whittled 
them away through absurd and illogical deductions. 

In the Hires case, the Su])reme Court pointed out 
that th(‘ S(‘cretary reject(‘d purchase of property losses 
as too speculative under tin' limitation of thi‘ remedial 
act, but that ([uestion do(*s not arise ln‘re. It may well 
be said that the purchase of ininini** ,i;round containing 
manganese ore was speculative and es])ecially specula¬ 
tive as to the ore contents, and (‘V(‘n though stimulated 
a man was not reipiired to go ont and purclnise mining 
ground and engage in a new venture, but here Crimora 
owned in fee its mining ground, admittedly containing 
2()(),()(M) tons of 4()C mangaiu'se o]*e (S(),00() tons of 
manganese metal), had its ten-ton plant, and was 
oj)erating with men familiar with its resources, and 
familiar with the business, and such fact was known to 
the United Chemical Co. So the reasons set out in the 
Hires case (even if there had been a decision on the 
merits) are not aj)plicable to the Crimora case; and 
further, they are not applicable to the Cnited Chemieal 
case, which is the strongest case of ** request and com¬ 
pliance'^ that can be brought to mind; and in the Sen¬ 
ate reports it is strongly pointed out that “request and 



compliance” was tlie mind ol* Congress on tlie subject 
at the time the remedial hill was enacted, ))nt the appel¬ 
lant restricted “recpiest and compliance” to the min- 
in<if operation, thereby iunorini*' the will of Congress 
and the text of the remedial statute. 

Xone of these matters were ])resented to the courts 
in any of the four cases decided, and could not have 
been under mandamus, where it was onlv sought to 
comj)el the Secretary to take jurisdiction, and that too 
at a time when the litigants admitted In* had taken 
jurisdiction and had decided tin* resp<*ctive claims on 
the merits of each. 


If these cases are aflirmed, it will not open uj) any 
claims for ])roperty or interi*st losses, and involves no 
statement that such items of loss should be allowed, 
and even if mandamus had issued in those cases, the 
Secretarv “could b(*at tin* case” bv salvaging the land 
in a value ecpial to the original cost. 

The records of the I)epai*tment, if the Court may 
take judicial notice as set forth in the legislative his¬ 
tory, that the ])roj)erty loss claims were few in num¬ 
ber and small in amount, these claims being amongst 
the few large ones. Hives only claimed a loss of about 
and was purely speculative, as he had not pur¬ 
chased the ])ro])erty, or spent a dollar on it, as he sim- 
])ly took a ])urchase option; and if that was not purely 
speculative, nothing could be. It seems, too, that the 
Chestatee interest claim was ])urely si)eculative. 

The claimant was stimulated to increase his produc¬ 
tion, and to do so he had to borrow mon(*v at interest. 
The interest did not go into the stimulated j)roject, 
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but was a profit to the lender. Those cases are not 
analogous to ours, as we claim no interest. It is true 
the $800,000 put u}) by the United Chemical Company 
did not go into the project directly, but theirs was di¬ 
rect “request and compliance,” as in the Hanna claim, 
and without the purchase of the bonds and stock, as 
in the Hanna claim, there would have been no con¬ 
summated stimulation. 

Then again, taking an oi)tion on a piece of land can 
not reasonably be said to be a step in preparing to 
produce manganese, any more than taking an option 
on a farm could be said to be preparing to produce 
liquor through the growing of corn. 

So we think it rnav be said it was not unreasonable 

% 

to hold, as the Seci'etary did, in the Hires case, or in 
the Chestaiee case. Hither item would be deductible 
as a net loss under the income tax law, as it could be 


included as a loss in o})(*ration. Here is an instance 
where the Secretary of tlie Treasury differs with ap- 
])ellant, and they may botli be right, as the item de- 
})eiKls on the s])ecial re<piest and in one instance might 
be just and e(piitable, and to the contrary in another 
instance. An examination of the Uhestatee record 


might, or might not, make the claim for interest equi¬ 
table and just, but (*ach casi* must stand on its own 
bottom, and tin* facts in one claim not e^piitable or just, 
may not control just and equitable facts in another 
claim. 
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The Remedial Act contained this provision: 

“That notliin^ in this section (5), shall be 
construed to confer jurisdiction u])on any court 
to entertain a suit aKJdnst the United States.” 


But a proceeding like these is not a suit against the 
United States; and it is ])lain that the provision related 
only to actions at law ai»ainst the United Stat(‘s, like 
the Si((;ar Boutitif cases. If it wtu’i* not for the prohi¬ 
bition, suits at law could be maintained against the 
United States, like in the Sikjcu' Bdioifi/ cases, as the 
moral obli^^ations here, as there, constitute a debt 
within the meaning of the C’onstitution. 

Further the Chief Justice said, in the Bircs case: 


“Congress was occuj)ying toward the pro¬ 
posed beneficiaries the attitude of a benefactor 
rather than of a debtor at laie. ('ongress in¬ 
tended the Secretary to act for it, and to con¬ 
strue the meaning of the words used to describe 
the elements of the net losses* to be ascertained, 
and to give efTect to his interpretations without 
the iiiterventiou nf the eourts.'* 


Standing alone, that sentence would justify the con¬ 
tention of the Secretary that he was the kee])er of the 
mind and conscience of the Congress; but it must be 
read in the light of the later language in the opinion, 
that if the interpretation was arbitrary, ca])ricious or 
fraudulent, the eourts eould intervene. All the sen¬ 
tence means coupled with the rest of the opinion is that 

•He wsis speaking: of the Rives claims an«l elements of loss referrei. 
to the just and equitable elements of the loss, whether it was within 
allowance and not about the details of the claim. 
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the “interpretation” must be reasonable, that the sen¬ 
tence was referring to a proceeding by mandamus, and 
was not written in the light of the statute of June 7, 
1924, which recognized the intervention of the courts 
in the exercise of tlieir inherent jurisdiction. Every 
discretionarv statute excludes not onlv suits against 
the United States, but also suits against the adminis¬ 
trator, except in the instances set out here. (“There 
are no strings to ‘adjudication.’ ”) 

Broadly speaking, all that the paragraph meant was 
that the Secretarv was to be vested with the exclusive 
right to determine what claims were included in the 
enacting clause as limited by subsequent proviso 
carved out of the words and meaning of the enacting 
clause in a reasonable construction of the same. It did 
not mean he could disregard “request and compli¬ 
ance,” or, as said in the Senate Reports, “to pass on 
the wisdom of the law.” 

Surelv it will not be contended that our learned Chief 

Justice intended to sav that under all or anv circum- 

• • 

stance the interpretation of the allowable elements of 
the net losses should be conclusive and that under no 
circumstances could the action of the Secretarv be re- 
viewed. Surely it was not intended to hold that while 
the Court could correct arbitrary and capricious action 
in ev’ery other detail, it could not correct such conduct 
in the interpretation of the elements of the net loss or 
in the computation of the amount of the net losses. 

U. S. counsel in the Rives case “reconciled” the third 
proviso with the enacting clause in this way, namely, 
that expenditures for or upon ground meant the cost 
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of machinery intended to equip the mine. We offer 
this construction, which, we submit, is far more reason¬ 
able; namely, that the enactinii: clause provided for 
losses incurred in preparin^i^ to [)roduce manganese 
metal subsequent to the mininjr o])eration, and that the 
third proviso related to the minin<^ operation as dis¬ 
tinct from the metallur 2 :ical operation subsequent to 
the mining of the ore; otherwise, we submit, the pro¬ 
viso must be expunged as repugnant. 

Further, that the proviso relates not only to real 
property containing the ore, but also to personal prop¬ 
erty, mined ore containing the natural alloy of man¬ 
ganese, and therefore “machinery, mills, smelters’’ 
were contemplated for extracting the metal from the 
ore, and are allowable as disbursements on property 
(personal) containing manganese. 


This is a reasonable construction that reconciles the 


enacting clause and the ])roviso, and, we submit, no 
other construction can be reasonable. Su])pose there 
was a deposit of mined ore (si‘e claim lllo, addenda to 
brief) remote from transportation, and “request” 
was made that A secure that ore and take it to a 


smelter. Would that not be an o])eration making al¬ 
lowable the disbursement maib* necessary “on ])roj)- 
erty” (])ersonal) containing manganese (metal)? 

Has the Secretary in his intinite inter])retation, the 
right to say that “property” only means real ])rop- 
erty containing the ore, and not personal property 
containing the metal? The third proviso does not say 
“for or upon real property containing manganese,” be¬ 
cause manganese can not be found in real ])ro))erty. 
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except ill form of alloyed ore, and that was not what 
the Nation wanted. 

What Congress intended was to provide for ‘‘prop¬ 
erty,” real property that contained the ore, and mined 
ore personal property, to be found in dumps around 
the world, that contain the metal. It is absurd to say 
the Nation wanted ore and not the metal, as metal and 
not ore was the ultimate i)ur])ose and present necessity. 

The Hi ns decision (also the pleadings and argu¬ 
ments) was ri‘stricted to a discussion and construction 
of proriso and neither the enacting clause nor the 
scope and jiurpose of the remedial Act was presented 
or contested bv the relator or bv the Government, ex- 
cept as it related to a construction of the third proviso. 

The ])arties, af)parently, conceded the validity of the 
proviso and that the item of loss occasioned by the pur¬ 
chase of property was allowable or disallowable as the 
third proviso was construed, and there is not a word 
in the Hives decision concerning any other provision 
of the remedial act, except by way of recital loading up 
to the pro])osition of the relator that the construction 
of the third ])roviso by the Secretary, namely, that the 
proviso was limited to allowances of claims for dis¬ 
bursements made for machinery installed, could he re¬ 
vie iced hjf mandamus; and as the learned Chief Justice 
said, “and we are called on to give the same a more 
liberal inter])retation” (in the contention of the re¬ 
lator that “for or upon property” made allowable pur¬ 
chase of property losses). 

In fact, the entire discussions in the Rives and 
Chestatee cases simply concerned the meaning of the 
words “for or upon property,” and involved no other 
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statute matter, and even at that, the Supreme Court 
did not pass on the cpiestion, ])ut said the construction 

of tlie Secretary would not be reviewed bv mandamus. 

* » 

Tlie decision was onlv stare decisis insofar as it re- 
lated to the Hires claim, as every claim must be |)er- 
sonally considered to ascertain if there was request 
and compliauce/^ ])lus whether it was just and ecpii- 
table; and a decision concerning: “for or upon prop¬ 
erty” is not applicable to any case other than in which 
the decision was made, and there can be no j^eneral rule 
of stare decisis, aiiv more than there can be a hard and 
fast rule of exclusion without particular consideration 
of each claim. 
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The above matter was set up in print before the ad¬ 
ditional brief of api)ellaiit was received, but it will not 
occasion any change in our argument, and our reply 
will ])e brief. 


Xo reference is made by counsel to the salient ])oints, 
and especially concerning “re(piest and compliance,” 
separate consideration, delegated authority, the repug¬ 
nancy of the third ])roviso, etc. They are treated by 
counsel with dignified silence. 

The Statute of June 7, 1924, is absolutely ignored. 

Many mandamus and injunction cases are cited, but 
the simple answer is that they arc* not applicable to the 
situation here. They are fully applicable to the Kives 
and Jarman cases, but not to these. 

Pui’suant to the written consent of counsel, attention 
is called to the Department letter to the writer, dated 
April 2, 192f), written by First Assistant Secretary 
Finney, in which he says that the decision appearing 
in the transcri]»t (and made a part of the Bill of Com- 
j)laint in the Frimora case) was signed by himself, and 
then he added: 


"But tin- cast' {(■as('s) had ihu considuratiau o/ 
a uuiuhcr of the officials and employees of the 
Department, and as a])proved and promulgated, 
u'as U(d the opinion of an individual, but of the 
Departtnent, and should be so considered.” 


The statement in the letter of Secretary Finney that 
the decision was not that of an individual, but collec¬ 
tively of the officials and emj)loyees of the Department, 
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jjrecliules the idea that in sibling the decision Mr. 
Finney ex])resst‘d the jnd^nient and discretion of the 
apj)ellant, or that th(‘ decision ically and legally was 
that of the Secretarv with Mr. FiniU‘v actinu: in an 

administrative wav. 

» 

Wliile this h*tter is outside the record here, it is pre¬ 
sented hy consent, to show the construction of the im¬ 
posed jnd,i*mt*nt and discivtion; it evitlently ])ein.u: the 
theory of the Department that the discretion and jnd^- 
nnmt was not im])ress(*d on tlu‘ Secretarv, l)nt on the 
oflicials and employees of the De])artment, and when 
exercised l»v tlnnn the conuhnneratiMl decision of the 
ollicials and I'lnployees, wIhmi sii;ned hy tin* Fii'st As¬ 
sistant Secretarv, ])ecam(‘ the decision of the Sec- 
retarv! 

There is no h*^al authority for such ])osition. In 
matters committed to tlie Assistant Secretaries ])v tlie 
Secretary in the performance of administrative func¬ 
tions in de])artmental inatt(‘rs, tin* action of tin* assist¬ 
ant is the a('tion of tin* Secr(‘tai*v. lie inav simi l(*ases 

• • 

or pros])ectill.!;- ])ei’inits under tin* l(*asiii,Lr Act, or in 
acts wln*n* hy the antec(*dent ])erfoi‘mance tin* ap])li- 
cant or claimant has a h*,iral oi* (*pnitahh* (*stat(*; hnt 
ln*re was not snch an anteced(*nt riirht, hnt the admin¬ 
istration of a irratnity, awardahh* in the rrasonnJflc 
c.rrrc/sf' of jndninent and discretion hy the Secretary, 

and, we sidmiit, snch t*xer(‘ise mav not he made hv the 

• • 

ofiicials and (*mploy(*(‘s of the D(*partment. ddie r(*snlt 
eliminates the Secretarv from the exercise of his dntv, 
and casts it on snhordinate ofiicials and employees. It 
is only in general statutes that administrative subor¬ 
dinates mav act for the Secretarv. 
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The statement in the United Chemical Company bill 
of complaint is that the claim was delegated to a com¬ 
mission, etc., and in the presence of that admitted alle¬ 
gation, will control. 

These suits are not, as frequently stated by counsel, 
for injunctive relief onlv. The difference between “in- 
juiictive relief” (or mandamus) and the purpose of 
mandatory injunction should require no discussion. 

All the cases cited by appellant are applicable to 
mandamus or injunction, but are not applicable here. 
We have no quarrel with any of them. 

The confusion of the appellant concerning the 
remedy sought here results from his failure to reali/.e 
that the extraordinary writ issues wIkmi the plaintiff 
has no remedy by mandamus or by injunction (at law 
or in equity). 

Recent examples of its use in this (^ourt are the 
case of ITor/r (Fall) rs. Louisiana (201) U. S., 250), af¬ 
firmed by the Supreme Court, and Work rs. Read, 
(supra). 

There is no hard and fast rule concerning manda¬ 
tory injunction. It is a flexible writ used when there 
is no remedy at law or in equity, and there is no limit 
of its operation or application when justice demands 
its operation. 

On page (i of the additional brief of appellant, he 
admits that the Secretarv mav not be whimsical; that 
he must hear or consider the evidence; mav not bv ca- 
price and despite convincing evidence, or by obvious 
contortion of wrong into right, predicate and render 
his decision. 
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How mav sucli acts be reviewed? Certainly not bv 

» •> * 

mandamus or by injunction. There is only one method, 
and that is by mandatory injunction; which reviews 
by indirection, and then controls the situation. 

.Mandatory injunction is souirht to preserve the 
rights of the a])pelle(‘s in the lawful administration, 
by the Secretary, of tin* remedial act, and to (*njoin 
him from failing to do so; and as his wrongful acts 
are comj)leted, it is sought by indirection to secure 
for the appellees the reTud* they are admittedly entitled 
to receive. 

All the defenses urged htu’e were set up by appel¬ 
lant in Work (Fall) vs. Lfinlsianvi, and Work vs. Read, 

but thev were overruled. 

* 

In princi])le these suits are ajialogous to Work vs. 
Read, 54 W. L. 1\., .'U. There a mandatory injunction 
was sought restraining the S(‘cretarv from rejecting 
or cancelling plaintitV's Forc'st li(‘u s(*lection and fi*om 
issuing a jiattmt therefor to one Gleason, and recpiir- 
ing the Secretary to give full force and effect to plain¬ 
tiff’s selection. In fact, the suit was to com])el the 
Secretary to award t(» plaintiff a portion of the public 
domain; while here the suit is to compel the Secre¬ 
tary to award moneys out of a designated fund ])ro- 
vid(‘d by Congress. 

In ])rinci]»le of decision there can bo no ditTerence 
between an award or a luling in relation to land, and 
an award of monev. 

This (’ourt said at page .‘16 (Il^orA* vs. Read): 


‘Mt is clear that ])laintitT is without an ade¬ 
quate remedy either in equity or at law, except 
through the extraordinary writ sought here.” 
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The right of Read was analogous to that of these 
appellees. The Secretary was administering a highly 
discretionary act, the Forest Lieu Act, and Read had 
no legal right to exchange his land for other land, 
but liaving made his application for an exchange, and 
his application having been accepted, his legal right 
was established. Here the legal right of the appellees 
to a lawful administration arose when he applied for 
an award as a (pialified net loser. 

In the Read case the Court cited the case of Santa 
Fe Pacific Railroad Company vs. Fall, 259 U. S., 197 
(mandatory injunction), concerning the right of the 
railroad company to make a lieu land selection, and in 
which it was said: 

‘‘It is true (as here) that the Secretary had 
to be satisfied on that point, but his discretion 
was not arbitrary; it went only to the quality 
of the lands.” 

In construing the right of Read, the Secretary erro¬ 
neously construed the statute (as he did the enacting 
clause here), and this Court reviewed the award and 
rulings of the Secretary and ordered mandatory in¬ 
junction to issue directing the Secretary to perforin 
the ministerial act of issuing a patent to Read. 

The Court based its decision on the language of 
Chief Justice White in Daniels rs. Wagner, 237 U. S.. 
547, a forest lieu land case, in which mandatory injunc¬ 
tion issued, and the language there is the case here, 
and, which mordacious language is equally applicable 
here. 



Those citations are not made applicable here hy the 
mandamus j)roceedin,Lr, <pioted at length hy appellant 
(additional brief, ]). 1!>) (T. S. r.r rrl. Duulap rs. 
Hl(ich\ 128 U. S., 40 48), wheiH* an atti‘m])t was made 
to correct, by mandamus, an erroneous ruliiiir of law 
bv the Commissioner of Ihmsions. 

It is the sanu‘ old lule of )H(ntfla nms, eit(‘d, r(‘eit<‘d 
and cited a,e:ain by app(‘llant, and which no om* dis- 
])Uti‘s. And counsel eiudd have a«lde(l to his eolh*etiou 
of citations ecpuilly ina)>plieabl'* the decisions in ])ro- 
hibition, re/Z/o/v// /, pnKctlrmlo and hultcus ( (trpns, that 
no review (d’diseretion could bt* had nn(h‘r any of them, 
and that none of them could be used as a writ of 
error; but mandatory iiijmietion may be so used when 
it is aj)par(*nt the ])laintiff is without remedy at law oi- 
in ecpiity. That is the basic pi*oposition Inna*. Ofhrr- 
icisr tJtc trrif falls fn fjtr lard of }na)nlamas aiifJ ia- 


juuvtiou. 

The same det\*nsi‘ was used r(‘C(‘ntly. and in tiv(‘ suits 
in tin* court bel(>w (the so-call(*fl Brat'fet eoal-Iand ap¬ 
plications), where mandatory iujuueticuis wavv irranted 
correctinij: the conduct of tin* Si*er(*tarv in rulinir tin* 
coal land a])])licatious wrva invalid, and the furtln*r 
defense, that the lands had b(*en h‘as(‘d bv tin* S(*cre- 
tary under the coal land h*asim;- act, was u])set, and 
mandatory injunctions issued directimj: the Secretary 
to ]H*rmit the coal laud applications to be constim- 
mated, and enjoinini; him from refusinir to do so. By 
such decree plaintitTs were award(*d the lands which 
previously had been provid(*d by legislation. 


109 


Ill McAdoo vs. OrmeSy 47 App. D. C., 368 (Mr. Jus¬ 
tice Van Orsdel), after j)oiiitiiii;' out that where an a})- 
jirojiriatioii had been made the payment could be en¬ 
forced by mandamus, the Court said: 

“For tlu‘ sanu* r(‘asoii a court of equity 
* * * may compel its delivery through a 

mandatory writ of injunction.” (The same not 
being a suit against the United States.) 


Of course, if thi‘re was any dispute concerning “re¬ 
quest and compliance,” or if the net loss was not es¬ 
tablished and a<lmilt(‘d as here*, mandatory injunction 
could not issue, but that condition is not here. 

Similar j)rincij)les of law relating to mandatory in¬ 
junction are found in Sanbont vs. Mavircll, 18 Ap]). 
I). C., -45; liohcrfs rs. ('(msaul, -4 /</., 551 ; Jones rs. 
HutherforJ, *J6 id., 114, and lirifan rs. Curtis, 26 id., 95. 

So we nrg(* that .Mr. Justice Van Or.sdel (‘X})ressed the 
true rule concerning mandatory injunction in IFor/r rs. 
Head, namely, that it issiu'd wlum th(‘ plaintiff was 
without rem(‘dy at law or in (Mpiity. The writ is the 
strongest ])ower of a coni’t of equity; it was born of 
necessity, and but f(‘(‘bly (*xisted in its beginning, but 
it was nurtnr(‘d bv the courts, and tinallv its true 
status was ])(*rceived, and we hope and trust it may 
never lie hamstrung and reduced in its strength to the 
point where it will be considered of no greater force 
than mandamus or injunction, in which event its exer¬ 
cise would be futile. 


Laue rs. United States ex ret. Mickadiet, 241 U. S., 
209, is relied on by ajipellant to preclude anif review be¬ 
cause of the words “final and conclusive.” 

Tliat was an attempt to review by mandamus an ad¬ 
verse ruling of the Secretary of the Interior in an 
Indian allotment act. It was contended there by the 
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Secretarv that the act was not arhitrarv, l)ut within his 
discretion, and Mr. (’hiet* .Justice White in writing the 
o])inion said that an exercise of ])ower which was 
plainly an ahnse of tin* riglit which the statute j)lainly 
gavt‘ wonid Ik* snhjcct to correction l)y tin* c(nirts, hut 
that in the case at har then* was no basis whatevi*r on 
which to rest an assumption of rJuise of discretion. 

Xo court has ever held in anv case that the words 
“linal and conclusive" nu*ant anything in the pi*esence 
of an ahnse of discn*tion. 

'rile jiatieiit consideration of the Court is prayt*d for 
this extended argum(‘nt, as W(* feel the situation war¬ 
rantee! the discussion. 

Summation. 


hi the ('rnntna cusc /Ac (ulmitlrd net Inss is 
(KK)jK}, and the nnltf (jursfinn fn hr dt’frnninrd is 
nhrfJtrr thr adniiftrd drd net ions icrrr h'(faUfl and 
ja'ojn’rlfi inadr. 'I'hrrr fh(‘n rrmains mdhinfi for thr 
Srrrrfarjf to do fait to pa// thr adjndiratrd claim. 

In thr I nitrd ('hr aural ('oai/xinirs ease there is thr 
admittril loss of Sbnnjnnt.dd, nith no (/nrstion ron- 
(crninff flrdneti(nis. Ilrt/nrst and rtnn/dianrr is ad¬ 
mit It'd, and if it hr htdd hrrr that thr claim hasrd on 
rci/nrst and com/ilianrr nas allonahlr, then there is 
ntdhini/ further for thr Srrrrtarif tit tla hnt to /KUf. 

If aflirinance is had hei'e, then* is no further action 
r(*<piired of him. lie refused to answer and stood on 
his motion to dismiss, and all facts are resolved against 
him. Then* is nothing furth(*r for him to adjust, or on 
which In* may exe*rcise his judgment and discretion. 
Beyond paying, he is through. 

KDMI XI) BURKK, 

Of Counsel. 


Ill 


Jarman Caxe 

“We think it iiiinee(*ssar.v t(» 
enter into a detailed diseiisslon 
of the pleadings in this ease, 
since tlie east* falls el(‘arly 
within the decisions of the Su¬ 
preme Court in Work I'x. Uiv(‘S, 
2(57 U. S.. 175. anti Work rx. Che- 
statee Co., 2(57 S.. 1S5. In 

these eases the Ctturt htdtl that 
the duties iinpostMl upon the S(*e- 
retary of the Interior, hy the 
War Minerals K(*lief Act, wt‘re 
purely discretionary, since the 
statute merely frrants jrratuities 
based upon etpiitalde and mt)ral 
considerations. In such a <*asc, 
where the duty falls upon the 
Secretary to construe the statute 
in connection with its execution, 
his construction is likewise a dis¬ 
cretionary act. which cannot he 
wntrolled hy a writ of man¬ 
damus.” 

Outline of Oral Argument. 

1. The remedial act admittedly is a gratuity, but 
claimant had the Irffol right to a lawful administra¬ 
tion of the act. 

2. The outstanding j)rincit)le of request and com¬ 
pliance. 

3. Sejjarate consideration of each claim and not a 
set rule for all. 

4. Salvage and usuable value. 

5. The third jiroviso of the remedial act (^farch 2, 
1919). 

6. Suits against the United States. 

7. Mandatory injunctions. 


Rives Case. 

“The above summary of 5> 5 
clearly shows that ('onsrress was 
seekinp: to save the lM‘neticiarics 
from losses which it would have 
been under no le>;al ohlijration to 
make pood if a private person. 
It was a pratuity based on (spii- 
table and moral considerations. 
UnittKl States vs. Healty <’o.. 1(5:5 
U. S., 427. 4;K). 41 L. ed.. 215. 21!>. 
16 Sup. Ct. Hej). 1120: .Mien rs. 
Smith. 17:5 V. S.. ;tsp, 402 . 4:5 I., 
ed.. 7 41. 745. 10 Sup. ('t. liep.. 
446.” 
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Gratuity. 

Tlic first and last det'ense of a])])ollant is that the 
api)roj)riatioii was a i^ratiiity to which tlie claimant had 
no Iciral riirht and the Uirrs case is the ])ase of that 
defense. We admit without reservation that the ap- 
jiropriation was a gratuity founded on a moral obliga¬ 
tion to ])ay and the interest of the a])})ellees was not 
on a legal base up to the time of the appropriation, but 
we insist that the apj)ellees had a legal right to a 
prop(‘r and lawful administration, and that in the ad¬ 
ministration of the act and as said in the Rives case, 
the S(‘cretarv was confined to the limits of the act and 
could be controlled by mandamus or injunction (or by 
mandatory injunction). 

'riie claimant had the certain legal rights following: 


I. The Secretarv could not 
tion. 


refuse to take jurisdic- 


II. After taking jurisdiction he was bound to pro- 
(M*ed to a determination of the claim. 

III. In the determination he was bound to give the 
same, in each instanc(‘ his personal attention and the 
exercise of his judgment and discretion and could not 
delegate that duty to another. 

IV. In making the adjustment he could not use 

whim or fanev. * * * He must not be arbitrarv 

or capricious. * * • jij construing the act there 

must be some reasonable ground for decision and not 
one that violates the laws of thought. 
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V. He couKl not make a hard and fast rule of con¬ 
struction and award, applicable to all claims and irre¬ 
spective of the merits of each precludin^^ the exercise 
of his judgment and discretion, but in each claim it was 
his duty to consider the re(piest and compliance, 
coupled with facts in each instance so he could reach 
a conclusion that would be ecpiitable and just. 


VI. The legal base in each instance was the enacting 
clause loss and the rule of allowance was recpiest and 
comj)liancc. 


VII. In construing the act he could not ignore the 
enacting clause and restrict his allowances to his con¬ 
struction of the third ])roviso, and under that con¬ 
struction limit his consideration and award to losses 
incurred for—upon j)roperty, or, to losses incurred 
in installing machinery for the e(piipment of the mine. 


VIII. He could not consider j)ost-Armistice trans¬ 
actions in making u]) his awards (Jarman case). 


IX. All the limitations of the act following the en¬ 
acting claus(‘ tliat were not repugnant, or void, were 
legal and not discretionary. He had no option con¬ 
cerning them. 

X. Provisos are strictly construed against those 
contending for them and must be carved out of the 
words and meaning of the enacting clause, as other¬ 
wise they are repugnant and void. We submit that the 
third proviso is such and must be disregarded. The 
enacting clause ])rovides for the payment of all net 
losses incurred in ])reparing to produce or in produc- 
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a metal, wliile the proviso, uniler the construction 
of the Secretary, limits the losses incurred in prepar¬ 
ing to j)r()(lnce or in j)rodncin^ ///c nrv containinji: the 
metal; making the miner of the oi’t* the prodn(*er of the 
metal. 

XI. The claimant after (‘stahlishini^ the elements of 
his loss had the le^al ri^ht to the same, h‘ss le^al de¬ 
ductions and those leixal deductions, wvre amongst 
(tfh(‘r things, the value of ore or mineral on hand and 
the usable value of machinery and ai)pliances used to 
ecpiip the mine. * • * A ontngst other fJti}igs/^ 

meant other like things and was restricted to the value 
of ores, minerals, machinery and appliances and like 
things and tin* deduction could not leijally be extended 
beyond, and, while the claimant had no h‘^al riij^ht 
that would bast* an action at law, a leual ri^lit to an 
award arose wln*n tin* S(*eretarv as(*ei*taiin*d his net 
losses, and that lepd riirlit could not bt* diminished 
by ilh*^al deductions made in t*xt*rcise of discretion ex¬ 
cept as to the value of the thinic deducted and in mak- 
in<»’ such deduction he could not bt* “palpably wrong” 
and then sav it was his discretion. 

Xothing in the Hires case can bt* consti*nt*tl to the 

contrarv—all the court there saitl was that tin* (’tni- 

» 

gress was under nt> legal oblig.-ititni to makt* gtttul the 
lt)sses but we conteiul that tlu* (’ongress having at- 
temi)ted to do so it was the legal right td* claimant that 
the intention of Congress be legally atlministert*tl. 

Manv of the decisions of this commissit)n seem to in- 
dicate its assumption of authority to ])ass upon the 
wisdom of the law, rather than to determine whether 



115 


or not these claimants were entitled to the relief which 
Coiiij^ress intended to provide for them. 

h]vidence of the lij'ht in which the House of Repre¬ 
sentatives viewed these decisions of tlie commission 
and its administration of the Dent Act in connection 
with tht‘se claims is found in House Report Xo. 7()2 
(()()th Con^., ‘Jd Sess.), from the Committee on Clines 
and Minin‘S of tlnit body, from which the following 
(piotation is made: 


The committe(‘ is of the o])inion that the com¬ 
mission errt‘d in its interpretation of the legis¬ 
lative intent, its inteipretation and ai)plication 
of the provisions of the act, and the application 
of the ])rovision of the law to the facts. 


While the commission has long since been dissolved, 
these early rules and decisions have j)revailed in the 
later administration of the act. The i)recedents thus 
established have hampt*red succ(‘eding Secretaries of 
the Interior—reluctant to ovemih* the })ractice of a 
pi’ed(*cessor—and these* epn stionahU* ])r(‘cedents have 
since s(*rved and are* e*e)ntinning to serve as guides in 
the settlennent e>f war mine‘rals claims. 

The language e)f the act clearlv shows it to have been 
the inte‘ntie)n e»f Ceingress te) re‘iml)urse all losses sus- 
taiiu‘el in the* pi’e)eluctieni of these fe)ur commodities 
when ])i’e)eluctie)n fe>lle)weel ge)Vernm(*ntal reepiest or de- 
manel— tJmt thr (mistmulntfi nrhiviple irJiirJi should 
(joveru in juissinf; upon these elaitHs teas that of re¬ 
quest and eotnjdian(‘(''\’ and that when these facts 
were established, the losses sustained should he re¬ 
imbursed. 
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Because Secretaries of the Interior were obliged to 
delepite tlieir authority and tlie exercise of discretion 
to subordinates in administering: war minerals relief, 
and because those to whom such delegation of author¬ 
ity and discretion was made do not a|)j)ear to have 
properly inter])reted the intent of (’ony:ress in enact¬ 
ing that relief legislation, these subordinates failed, in 
the opinion of this committ(*e, to accord to the prin- 
ci])le of “recpiest and com])liance'’ contained in the 
law its due and proper weii^ht in the consideration of 
these claims. 

Js a substituti' f(tr this jtriuciplc, the Interior De¬ 
partment set u]) that of differentiation [/( tivcni rari- 
oNs kinds (tf loss, notwithstandini»: the fact that the 
original act distinctly specilitul that “net loss” should 
])(‘ the determ ini ni*: factor in passini*- ujxni and settlinu^ 
these claims. In tin* o])inion of this eommitti‘e, there¬ 
fore, the departnu‘nt erred, first, in failinj*: to a])ply 
the j)rinciple set forth in the original act; second, in 
substituting another ])i-inciple; and third, in incin- 
rrcthf intrrpndinf] and apjdiiituj the srcon/l principle 
(if settlement, orbitrarilp selected as the basis id action. 

This position of the Interior I)e])artment is the cause 
for the great and continued dissatisfaction which has 
developed in connection with its administration of war 
minerals relief. In the re])ort of the Committee on 
Mines and Mining of the House of Kej)resentatives 
above mentioned, notice of this j)olicv and practice was 
taken in the following language: 
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* * * the War Minerals Commission, to 

whom the Secretary • * • delegated his au¬ 
thority * * ‘ 


It has long been a settled question that discretion, 
.iudgment, and authority vested in a particular ad¬ 
ministrative officer by an act of Congress can not be 
delegated. It would seem too obvious for argument 
that the manifold duties of the Secretary of a great 
dej)artment of the (Tovernment like that of the Interior 
DepartnuMit would physically preclude the giving of 
his personal attention to matters of this character. 
Therefore, it is desirable and j)roper that, if authority 
must be delegated in the matter of deciding questions 
of law, it should, in the interest of legally safeguard¬ 
ing the rights of claimants and of efficient administra¬ 
tion, be delegated l)y Congress; and it also seems desir¬ 
able and proper that in the delegation of such author¬ 
ity, it should be vested in an agency which will deter- 
mine the issues involved in accordance with the usages 
and practices of law and ecpiity, that is, in a court. 

That such matters, in the opinion of Congress, were 
intended to be decided in this instance under well- 
known and long-established legal and equitable prin¬ 
ciples, is evident from .the following language of Pub¬ 
lic Act Xo. 90 (GTth Cong.), amending the Dent Act 
relating to war minerals claimants and their relief: 

* * • as they (the claimants) • • • 

are in jusfirr avd equity entitled to. 


' III tlu‘s(‘ »;isfs tli(‘rc was only one ('oininissionor, John Hriar, 
(U*<‘ision ofticer. 
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Request and Compliance. 


Sj)oakin.i;' of tlu* outstaiuliii!^ I)rin(*i})k‘ of miuest 
and (•oni])liaiK*c‘ we ask who was the best judge of the 
necessity of and for the reqmvst—the wartime official 
charged with the duty of stimulation and production, 
or a i)ost war official. 

Here is the j)ro])osition: Wartime officials familiar 
with the nec(‘ssity at the time and charged with the 
duty of stimulating ju’oduction of manganesi', recpK'st 
and dir(‘ct tin* United Uln‘mical Uo. to ])urchase the 
bonds and stock of Urimora, to tin* end that the previ¬ 
ous stimulation of Urimora mav lu* consummat(*d and 
the a])j)ellee does so and tlu‘r(‘hy the daily t)roduction 

is increas(*d from 10 to 100 tons. Mav the Secretarv 

• » 

now say tin* r(Mpn‘st and (*om])liance was of no mom(*nt 
h(‘cans(* tin* r(*<jin*st and compliain*(* did not ]‘(*lat(* to 
tin* installation of machiin‘!y on mining ground. 
Where was tin* consideration (0* tin* i'e«ju(*st and com- 
])lianc(‘? Wln*r(* was tin* necessary consideration of 
the just and ecpiitahle (*lenn*nts of tin* claim.’ Hy a set 
rnh* the Secret a ]\v exclu(h*s tin* (*laim, tin* s])(*cial re- 
(piest, complian(*e and ])roduction, from consideration, 
or, ratln*r his delegates do so, and without that ])er- 
sonal (‘onsideration that would ]*(*quir(* him to consider 
the claim on tin* merits uinh‘r tin* ])ai’ticulai* e»piitit*s 
of tin* net loss i-(*snlting from r(*<pn‘st and com]>lianc(*, 
tin* claim is (*xcluded. 
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Separate Consideration. 


Another oiitstandinj*- and controlling principle of 
adjust incut is that every claim ])resented must receive 
sepaniic (‘niisifh ratioif and not he disposed of by a set 
rule of exclusion. For instance the option purchase 
loss in the ///rf.v case nia/f unt have been just and 
ecpiitable. 

There may have been no recjiiest or the stimulation 
slight or the land not of commercial manganese im- 
portancc' or many other r(‘asons that would justify a 
ruling that the claim was not just or ecpiitable. 

Hut take an instance like Claim Xo. 88, that a par¬ 
ticular mine be purchased for the s])ecified purpose of 
increasing tlu* pi’oduction, may not the jiarticular claim 
there have been just and equitable? Many other in¬ 
stance's could b(‘ cit(‘d but that claim taken with (Maim 
Xo. 1 lid illustrates our conte'iition that no set rule may 
control the* e'xe'ivise* of jnelgment in the instane*e of 
each se'parate claim. Fvery ecpiitable anel just claim 
basi'el e)n spe*cial ]•e‘(^ne‘st anel compliance was allowable. 

Take a s])e*citic case fe)r instance. In allowing for 
e)re elepletion le)sses the Sen-retary allows 10 per cent 
e)f the ore ])reKlnceel. The le)ss may be 5 per cent or 90 
])e‘r cent but in e‘V(‘ry instance the Secretary makes the 

same alleiwance*. Mav the Se'cretai’v successfullv main- 

• • • 

tain sue'h an arbitrary rule, suedi a set rule that ex¬ 
cludes discretion ? 

Take another instance. The wartime officials in 
view of the statement of steel mill operators that the 
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production ot* steel for war purposes must l>e discon¬ 
tinued unless the production of inauj^aiiese is increased 

hy a (U‘sie:iiated time, re<iu(‘st A. to i»(> to (hiba and 

• 

secure t(‘n tlionsand tons of (iO p(‘r cent man.e:anese ore 
and A. do(‘s so, and under such r(Mjin‘st, incurs a loss 
of a million dollars. Is it (upiitahle for the Secretary 
to say he will ind consider the claim except to disallow 
it lH‘cans(* the loss was not incurred in the ecpiipment 
of a mi IK*.' 


Salvage and Usable Value. 

Tin* only (piestion in the ('rimora appeal, other than 
tin* arbitrary and caj)ricions d'*dnctions, relate to the 
Icifal rifflif of app(‘llant to make such deductions in face 
of the restriction of the act concernini!: the deductions 
and in that matter we claim the claimant had a vested 
leLml riicht bevond the discretion of the Secretary. 

Tile act jirovided that in determining the net losses 
the Secretary shall ^^atnoHqst (tfJtrr things'^ take into 
consid(‘ration the then (Armistice Day) market value 
of any ores or minerals on haiul, and also the salvage 
or usable valin* of any machinery or ap])liance used in 
the eipiijiment of the mine. 

other thinas'* has a well defined legal 
meaning. It does not mean every thing or any thing 
but means “other such like things” and includes only 
otlu*!’ things of like kind and character. 

(:ib (Vc., pp. 1120-21.) 


Dres and minerals can <‘nlv relate* to kindred ob- 
jects and cannot possibly include lands or leases of the 
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land, or buildings on the land that have become part 
of the soil. 

Machinery that was a permanent part of the mill 
and which could not he removed without destroying 
the use and ])urpose of the mill became part of the 
soil and its detached value could not be charged as 
salvage or usable value. 

Certainly the restriction concerning deductions did 
not authorize the Secretary to charge claimant with 
choses in action, or income under contract arising from 
})ost Armistice transaction or the value of real estate 
owned in fee by the claimants or any other thing ex- 
cej)t what was designated and the things having been 
designated, by every rule of law undesignated things 
are excluded from a charge of salvage or usable value. 

Every valid provision of the remedial act was a 
restriction running against the Secretary or the claim¬ 
ant and we contend the Secretarv had no discretion 
concerning the character of the deductions to be made, 
and that the only discretion he could use concerning 
the deductions to be made related solely to the salvage 
value or usable value of the same. There is nothing 
in the third j)roviso that relates to deductions, and in 
the construction of the Secretary, under his set rule, 
that ])roviso simply relates to the character of the 
claim that is allowable, as a matter of right, if found 
to be ecpiitable and just. 

If it be contended that in his construction of the re¬ 
striction he held to the contrarv and that in connec- 
tion with the spirit of the remedial act his construc¬ 
tion was final, our answer will be that his construction 



was not ri*asonal)k* aiul is witliout a ])Ossible reason for 
its sn[)j)ort. And our further answer is, that in the 
matter of dediietion //m /V' nDtsf hr a Irqal base and as 
said in the I\irrs ease* th(‘ Secretary must keep within 
the hounds of the act and tliat it is oidv witliin the 

hounds of tlie act tliat the Secretary mav use dis- 

• • 

cretion. Take for example the Secretary should hold 
that the claim must he hied within a desii»nated time, 
disregarding tin* direction of the statute? Has the 
Secretary any disendion conc(*rning time? Su])j)ose 
he should hold that direct stimulation hy a ])]‘ 0 ])er of¬ 
ficial was not the base of the claim hut that In* would 
re<piire ])roof of written reipiest in some j)articular 
form. Would such ])rocedur(‘ he within his discretion? 

Su])])ose he should hold that nud estate with its mill 
was machinery and a])pliances used was not part of 
the mining o])eration. Would that he the exercise of 

legal (liscndion and we sav h‘g:d discr(*tion advisedlv 

« * « • 

as all discretion must he (‘X(‘rcis<‘d ou a legal basis and 
that is another r<‘ason whv the (’ourl has inherent 
jurisdiction conc(*rning this matter. 

The Third Proviso. 


File enacting clause of tlu‘ nmu'dial act ])rovides 
that the S(‘cri‘tary shall adjust and ])ay such net losses 
sutTered by any citizen in preparing to product* or iu 
producing manganese. 

The third proviso reads: * That no claim 

shall he allowed or paid ♦ ♦ * unl(‘ss the dis¬ 
bursement so math* or obligation incurretl * * * 
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was for or u])oii ))roperty containing manganese in 
commercial importance. 

The enacting danse and tlie proviso cannot be recon¬ 
ciled. One or other must fall. 

The appellant in the extraordinary exercise of his 
judgment and discretion settled the (piestion so far as 
his administration was concerned, by ignoring the en¬ 
acting danse and proceeding solely under the proviso. 
The Hires claimant had adopted the i)roviso by con¬ 
tending that his claim for losses resnlting from his 
failure to exercise an o])tion for the i)nrchase of real 
property was allowable under the i)roviso as an ex¬ 
penditure for proj)erty and the Secretary contending 
the proviso was limited to ex])enditiire on ])ro})erty 
such as incurred in the installation of machinerv on 
mining ground and when the })arties got to the Sn- 
])reme donrt the (lovernment counsel, apparently per¬ 
ceiving that the proviso was rej)ngnant to the einict- 
ing clause*, pri‘sent(*d what he called a harmonizing 
construction hut admitting that otherwise the provi¬ 
sions were repugnant and inconsistent. 

Thev said: 


“It must be conceded that if the language, 
‘expenditures ♦ * * ])ro})erty 

which contained * * * manganese’ stood 

alone, if it is not considered in connection with 
the context of the whole section and its history, 
it might reasonably be construed to include 
money s])ent in the purchase of lands. Not so, 
however, when construed in the light of the 
whole section. When thus construed it appears 
that the two definitions of the word ‘for’ given 
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by the lexic()u:rapliers: (1st) ‘for/—‘on ac¬ 
count of/ ‘because or l>v means of' and (2d) 


‘for/—‘that 


consi(h‘ration of which anv- 


thin^ is (loin* or tak(*s place' 


(Welister's Xew 


International), the first is tin* s(*nse in which tlie 


word is ns(*d here. 1 Imt is in sajf, hif 'r.vprnfli- 
turrs * * * upo}! jfntpcriff which 

Citniaiued • * * tn(ni(j(nicsr' teas meant 

c. //., an expenditnvi' fiH’ mining tnacltincrif ac- 
t nail If installed 'nfnni' tin" prnpertif nr aaain, 
e. //., an expenditure fnr marhinerff n(d act nail if 
installed hut intended "fnr' the prtipertif. 

Sn enlist rued this prnrisn is harnmninus iritli 
the enaetiiiff clause, (\nistrued nthericise it is 
iiK'niisistent icith the enact in(f clause. An ex- 
jienditure ‘for' ])ro])erty in tin* sense of ‘on 
account of' property may lu* an expenditure 
made ‘in pre])ai’ini^ to produce man<i:anese.’ 
An (‘xpenditnre ‘for' ])ro])erty in the s(*nse of 
*in consideration of' ])ro])erty could not be an 
exjienditiire made ‘in ])reparini>: to produce 
manganese.' " 


Wliile it is clear that this nnicine construction was 
born of n(*c(*ssity it is still a]>])arent it was the best 
thev had to otTer. 

It is ridiculous and absurd to sav that an enactinu: 
clause providiuir for tin* ])ayment of all losses incurred 
in pre]iarinir to ])rodnce or in ])roducini>: manganese 
can be reconciled with a ])roviso that limits the losses 
to one class of claims and that class limited to losses 
inclined in ])lacin,u: or installinij: macliinery or ap¬ 
pliances on the miniiiir irronnd to eopiip the mine. 

It violates the fundamental and controlling rule re¬ 
lating to ])rovisos, namely that they must be strictly 
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construed * * * in the leading and controlling 

case on the suhjector. Justice Story (U. S. vs. Dick- 
sou, 15 Pet., 141), said: 


* * * 


“We are led to the general rule of 
law which has always j)revailed, and become con¬ 
secrated almost as a maxim in the interpretation 
of statutes, that where the enacting clause is 
general in its language and objects and a proviso 
is afterwards introduced, that proviso is con¬ 
strued strictIv and takes no case out of the en- 
acting clause which does not fall fairly within 
its terms. In short, a proviso carves special ex¬ 
ceptions o}flp out of the ruactiug clause; aud 
those who set up aug such exception, uiust estab¬ 
lish it as being wittiin the words as well as 
within the r(‘aso)i thereof.'' 

The rule of construction ap])Iicable here is this: 

That the remedial (‘iiacting clause must receive a 
liberal construction while the ])roviso must be strictly 
construed against the Secrc'taiy setting up the excep¬ 
tion. 

The subject of repugnant provisos is fully treated in 
Suth. Stat. (’oust.. Sec. J52, where on authority it is 
said, 

“When the first clause of a section conforms 
to th(‘ obvious ])olicy and intent of the legisla¬ 
ture, it is not rendered inoj)(‘rative by a later in¬ 
consistent clause which does not conform to this 
policy and intent. In such cases the later clause 
is nugatorg and must be disregarded. 


y j 


The Supreme Court disposed of the question of the 
ruling of the Secretary by saying no review could be 



liad ])y mandamus and no reforonce to the sub¬ 

ject was had, l)ut it was not ])assin.u: on tlio validity 
of the j)roviso. 

\Vt‘ eoiiteiid that the United Uhemieal (N)., having 
eom|)li(*d with the dir(‘et nMjm*st of tin* war-time offi¬ 
cials, is i*ntith*d to rec()Vei* ninhu’ the enactinu: clause 
and that the proviso bein.tr r(‘pu.irnant to the enacting 
claus(* must be disre^rarded. 


Stimulation of United Chemical Co. to take over 

Crimora Stimulation. 


A]>]K*llant has attached to his brief a decision made 
by S<‘cretary Payne awardintr $20,000 to Urimora and 
$.')(),000 te United Ulnunical Uo., and latm* $.’)0,000 of 
the latter amount was chai’tred to Uiiniora.* We doubt 
if a|)pellant has tin* riirht to attempt to .iret such matter 
here in tlu‘ manner he has chosen, as tin* onlv recortl 
propeily before the conrt is tin* bill of complaint, 
which stands fullv admitted undiu’ the motion to dis- 
miss, but if the court holds the app(‘llant has tln‘ ri.irht 
to use an isolated ])ortion of the departnuuit record 
we will ])oint out it fully su])]K)i-ts our position, as it 
specitically admits and shows the determination was 
iinuh* bv (hdeirates of Secretarv Pavne and further 
that an award was made which was subsecpunitly can¬ 
celled and chartred to (h'imora by the dele.irati* of Sec- 
*-4‘tarv Work and it further shows that tin* assump¬ 
tion of tin* stimulation of Urimora to increase its dailv 


*1'. S. r.v. Hank of Mt*troiH»lis, I." I'ot.. i?T7 ; I’. S. rs. .lonos. is How., 
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production of manganese ore from 10 to 100 was an 
added consideration for tlie sale of tlie stock and bonds 
of Crimora to the United Uliemical Co. 

In such regard, the decision of the delegates of 
Secretary Payne and which was adoi)ted hy the dele¬ 
gate of Secretary Work, reads: 


“ H. W. Bennett, the owner of hi per cent of the stock 
of the Crimora Manganese Corporation, entered into 
an agreement with the United Chemical and Industrial 
Com])ani(‘s, luu’einafter, for hrc'vity, calhnl ‘United 
Chemical Company,' hy which said Bennett sold to 
the 1’niti‘d Cluunical (Vunpany hi jau* cent of the total 
capital stock of the ('rimora Manganese (V)rporation 
and agreed to delivci* tin* poss(‘ssion of such stock not 
later than May 1, UBS; the said Biumett further agree¬ 
ing to deliver ])romissoi‘y noti*s of the (h’imora Man- 
gaiU‘S(‘ ('orporalicm aggr(*gating not less than $7h,()()(). 
In consi(h‘ration whcu’eof, th(‘ Unit(‘d Chemical (\)m- 
pany agr(‘ed to pay to said PxuiiH'tt tlu‘ ])ar value of 
all said ca[)ital stock and of said t)romissory notes as 
follows : 


1. For said negotiable promissory notes in 
cash; 

2. For 2h ])er cent of said stock, partly in 
cash and ])artly in notes of the United (diem- 
ical (\)m])any; 

.‘k For 7h ])er cent of said hi per cent of the 
Crimora Manganese ('or])oration, certain ]jre- 
ferred shares and c<)mmon shares of the United 
Chemical Comj)any; 
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tlie United Cdiemical Com])any agreeing to increase 
the titnnage output of the Crinuna Manganese Corpo¬ 
ration and to arrange credits, advances, or other 
financiering for the purrftase of steam shfU'els, track¬ 
age (tr other mining facilities and for Ute i)icrease of 
milling facilities for a minimum output of 100 tons of 
irash pntdui t pt r dag, and agreeing to purchase all 
the shares (tf the Crimora Manganese Corporation 
(futstanding at the same rate. The United Chemical 
Com pan}! anitinued the pu r< hoses (tf sJtares in the 
('rimora Manganese C(trporafion until it purchased, 
and nou' oirns, (S.v per cent tff the stock and 80 per cent 
id' the bonds of the Crinana Manganese Corporation. 

“Several additional recjiiests to produce ore were 
r(‘eeived 1)V Mr. (Juv Mureliie, a director of the United 
Ulieinical Uom])any and also of the (h'imora Manga- 
n(‘S(* U(U])oration. Mr. Murchic* talked with several 
(ioV(‘ininent ollicials, among uhom iras Secretary 
Laui'. He also attended the meeting of manganese 
producers on March 22, HHS. Mr. Murchie ivas very 
actii'i’ in endeavoring to increase* production on the 
(h'imora property." 


In the Urimora briefs (d' ai)pellant, the claim is 
made that the decision of the Secretarv shows there 
was a decision on the merits and each element of each 
ittmi of the claim was dulv considered, (dc*., which is 
not material as the suit concerns not the eleimmts of 
the items sought to lu* allowed hut the capricious and 
illegal deductions. 

Such matter is not material in the Idiited Uhemical 
(\). case as the only record here, the admitted bill of 
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complaint, shows, aiul the appellant admits, to the con¬ 
trary. 

The matter is not material, in any event, as the dual 
tiecision was made hv l)elei::ato-Commissioner John 
Briar, and was not even signed or approved by the 
Secretary, and even it* it was signed it would not be 
material as the Secretary admits he had no knowledge 
of the claims and that conscience, discretion, etc., had 
been delegated. 

The effect of the Act of June 7, 1924, providing that 
for the pur})ose of (*nabling the Secretary of the In¬ 
terior to pay adjudicated claims, and for that purpose 
re])ealing the amount to be ])aid, etc., will not be dis- 
cusseil here, as time allowed for argument will not per¬ 
mit, but the statute is fully discussed in the additional 
brief filed by appellee. 

Suits Against the United States. 


Appellant ])r(‘S(*nts his usual defense—the one that 
is int(*rpos(*d in (‘very suit against him—namely that 
thes(‘ ar(‘ suits against tlie rnited States in which 
money judgments are sought. 

The War .Minerals Act of October 5, 1918, declared 
manganese one of the i)ublic necessities—urged its 
production and ap])ropriated $r)(),()()0,00() for the pur¬ 
poses of the act. * ♦ * was not adminis¬ 

tered bv the then Secretary and in view of that fact the 
so-called Dent Act was j)assed and in section 5 the 
Congress provided that in adjusting net losses not 
more than $8,500,000 should be used, leading ‘41,500,- 
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000 for the other purposes of the act. • * • Xhe 

suhsecpieiit Act of June 7, 1924, passed in order to en¬ 
able tlie Secretary of tlie Interior to lawfully pay ad¬ 
judicated claims re])ealed the limitation of amount to 
be disbursed under the Act of March 2, 1919. 

The result of the latter act was either to authorize 
the Secretary of the Interior to pay adjudicated claims 
to the extent of tiftv millions or to entirely remove the 
limitation of amount that miti:ht be used in the pay¬ 
ment of adjudications. 

So we find the adjudication authorized and the fund 
provided and if these claims are finally adjudicated by 
the Court, the decree will not be a money judgment 
aji:ainst the United States but a decree directini^ that 
mandatory injunction issue directin.u: him to make an 
award ])ayable out of the fund at hand and provided 
for such purpose, and that is not a suit ai;ainst the 
United States. 



APPENDIX. 


Calendar No. 306. 

Senate.—68th Congress, 1st Session. Report No. 292. 

To Authorize the Payment of Claims Under the Pro¬ 
visions of the So-called War Minerals Relief Act. 


March 18, 1924. — Ordered to be printed. 


Mr. Oddie, from the Committee on Mines and Mining, 
submitted the following report. 

[To accompany S. 2797.] 

The Committee on Mines and Mining, having had 
under consideration the bill (S. 2797) to authorize the 
payment of claims under the provisions of the so- 
called war minerals relief act, reports the same favor¬ 
ably without amendment. 

The bill reads as follows: 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, That to enable the Secretary of the Interior 
to lawfully pay adjudicated claims arising under the 
provisions of the so-called war minerals relief act there 
is hereby authorized to be appropriated, out of any 
money in the Treasury not otherwise appropriated, 
such sum or sums, not exceeding $2,500,000, as may be 
necessary to satisfy such of said claims as shall be ap- 
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proved and certified for paifment hp the said Secretary 
of the Interior, under the provisions of an act entitled 
“An act to provide relief in cases of contracts con¬ 
nected with tlie prosecution of the war, and for other 
purposes,” ai)proved March 2, 11)19, as amended, and 
that the limitation in said act, as amended, on the ag- 
gregate amount to he disbursed thereunder in the pay¬ 
ment of said claims is hereby re])ealed. 

The necessity for the ])roposed legislation is fully 
set forth in the following letter from the Secretarv of 
the Interior: 


Dkpahtmknt of the Interior, 

Wastiinyton, Fi hruarif 18, 1924. 

lion. Tasker L. Oddie, 

Cliairman ('(nn)nittee on Min(>s and Mini)iy, 

United States Senate, Washinytioi 1). C. 

My Dear Senator Oddie: In the regular annual war 
minerals relief rejiort to the Oongn'ss on December i) 
last, attention was called to a situation which seem(*d 
to require suspension of paynuMit of ascertained losses. 
An action to com])el the Secretaiy of the Interior to 
reimburse losses sustained in the j)urchase of property 
had been sustained by the Supreme Court of the Dis¬ 
trict of Columbia in the cas(‘ of ITiittMl States ex rel. 
Hives r. Secretary of the Interior on appeal from the 
Supreme Court of the District of Columbia; and action 
to reiiuire repayment of interest on borrowed ca])ital 
was under adviseimuit bv the same (*(»urt in the case of 
I nited States ex rel. Clu*state(‘ Pyrites Chemical Co. 
i. Secretary of the Interior. A vigorous elTort was 

being made to secure from the Attornev Cieneral a re- 

^ • 

vorsal of the decision wliich barriMi the manufacturers 
of ferromanganese from the benelits of the act, and 
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claims which had been regarded as ‘‘dead,” because 
seemingly abandoned, were being revived. Confronted 
by the express provision of the war minerals relief act 
to the effect that awards and the cost of administra¬ 
tion “shall in no event exceed the sum of $8,500,000” 
(act of March 2, 1919, 40 Stat. 1272), it was decided, 
on October 13, 1923, that payments should be withheld 
pending further developments, and until an investiga¬ 
tion could be made to determine the solvencv of war 

ft' 

minerals relief. The work of determining the net 
losses suffered, however, was not suspended but has 
been continued so that with the resumption of pay¬ 
ments the settlements of claims will not be delaved. 

ft' 

Since that time there have been important develop¬ 
ments. The (V^urt of Appeals of the District of Co- 
umbia has sustained the Supreme Court of the District 
of Columbia in holding that purchase price of prop¬ 
erty is within the purview of the act in the case of 
United States ex rel. Kives v. Secretary of the Interior. 
Notice of appeal to the Supreme Court of the United 
States has been given by the Government. Further, 
the Supreme (^ourt of the District of Columbia has 
hold that interest on borrow(‘d capital is reimbursable 
under the act in the case of United States ex rel. Ches- 


tatee Pyrit(‘s & Chemical (^o. v. Secretary of the In¬ 
terior, and the case is now before the Court of Appeals 
of the District r>f Columbia on appeal. Copies of both 
these decisions accompany this report. 

An examination of all claims discloses that $3,062,- 
867.50 is claimed for purchase of property, $453,608.54 


for mineral rights, and $206,320.30 for interest. These 


figures do not include claims which were denied for 
lack of stimulation, commercial importance, or for 
other reasons, because if there were no stimulation or 


commercial importance the claims for purchase money 
and interest could not be considered. 


» 
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The amount for purchase of j)roperty, no doubt, will 
he materially reduced by deductions for salvage, deple¬ 
tion which may have been allowed in awards, receipts 
from sale of pro])erty where ])r(>p(*rty has been sold, 
and in cases where prop(‘rty was purchased prior to 
stimulation or was paid for in stocks not at the time 
worth lot) cents on tin* dollar. It is iinpossibh* to de¬ 
termine in advance* with anv di'i^ree* of accuraev the 
amount of this r(*eluction, but it s(*«*ms c«*rtain that if 
the 8uj)roine Court of tin* Tnited States should hold 
that purchase money and interest are it<;ms for pay¬ 
ment out of the apjeropriation of 000,000, an addi¬ 
tional appro])riation would have* to be made* lu'feen* all 
claims could be ])aiel undt*r the elecisieui. 

A further elevelojeinent since the elate* eef the* annual 
repent is an opinie)n by the Atte)rney (i(*neral e>f the 
ITiiteei States that losses in the manufacture e)f ferro¬ 
manganese are neet repayable uiuler the* ae*t. A ceepy 
e)f that opinie)!! is ti’ansinitteel herewith. If this e)i)inion 
be not elisturbeel by the courts, claims involving me)re 
than half a millie)n ele)llais, whie'h heretofe)re hael to be 
taken inte> ae*e*e)unt whe'ii ce»nsieh*ring the suthciency of 
the aj)pre)j)riatie)n te) meet awarels in full, may be elis- 
regarded. 

In the 200 reunaining unadjusted claims which are 
be*fe)re the Secre*tai*y (met ine*lueling 248 claims in 
which ne> motion feer re‘ln*aring uneler the* ameinleel act 
has yet be'e*n lileel), the teetal ame)unt claimeel is $2,002,- 
270.30. The unexpeiieleel balance e)f the* a])pre)])riatie)n 
at the present time, taking inte) ae*ce)unt claims in which 
net le)ss has been ascertaineel but ne)t paiel is $1,738,- 
829.To. There are 248 claims in which no application 
for rehearing uneler the ameneleel act has be*en tiled. It 
can not be predicteel how many of these may be resur¬ 
rected. Those in which an award was maele under the 
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original act and in which ])urchase price of property 

and interest were claimed and denied undoubtedly will 

•> 

be pressed if the decisions of the lower courts should 
be sustained. The total amount claimed in the 248 
claims was $2,708,100.54 and the amount awarded 
under the original act, $802,0()8.97, leaving an amount 
of $1,900,031.57 involved if application for rehearing 
were hied in all these now su])posedly dead claims. 

Based upon the proportion of amounts allowed to 
amounts claimed in the work to this date, it would ap¬ 
pear that the fund is sufficient to meet awards in these 
remaining 200 ])ending claims and in any of the 248 
motion claims which mav be r(‘vived. 

Experience has shown that about 30 per cent of the 
total amount of all the claims hied has been found to be 


the actual net losses sustained and ])aya])le under the 
war minerals act, and if this approximate per cent shall 
obtain in tli(‘ settleiiKMit of the rcmiaining 200 claims, 
aggi’cgating $2,592,27(5.30, and if all the 248 claims in 
which no motion for rehearing has yet been hied, in¬ 
volving $1,90(5,031.57, should be resurrected (but at¬ 
tention is again called to the fact that $3,0(52,867.50 
claimed for losses on purchase of property, $453,608.54 
claimed for md losses for minend rights purchased, 
and $206,320.30 claimed for interest paid, making a 
total of these items of $3,722,796.34, are not included 
in the aggregate of $4,498,307.93 upon which the calcu¬ 
lation of 30 per cent is made), then there will remain 
of the appropriation $389,337.38 to meet— 


(a) $3,062,867.50 claimed for losses on purchase of 
property. 

(b) $206,320.30 for interest price on borrowed 
capital. 

(c) $453,608.54 for purchase of mineral rights. 

(d) Costs of administration. 



((') Tlie probability or possibility of other items not 
allowed in the past being brought into the problems for 
adjustment, liipiidation, and settlement under the act 
by litigation just as ])ro])erty losses and interest losses 
have been brought in. For illustration, if the manu¬ 
facturers of ferromanganese should enter mandamus 

proceedings, regardless of the o])inion of the Attorney 
(leneral, and the courts should hold that such losses are 
h‘gitimate items for re])ayment, then claims involving 
more than half a million dollars, which in these figures 
have been disregarded, would have to be included with 
those entitled to consideration and adjustment. 

And if none of the 248 claims in which no motion for 
lehearing has been made should be revived, there 
would remain of the apjirojiriation to meet the $3,722,- 
796.34 claimed for purchase of ])ro])erty, mining rights, 
and interest, $961,146.87), making no allowance for cost 
of administration. 


It is pointed out that, because items for property 
losses and for interest have never been allowed, no 
statistics are available on which to ])redicate a state¬ 
ment as to the per (*(‘ut likely to ])revail in the settle¬ 
ment of this class of claims, but it is believed that the 


per cent will be much in (*xcess of 30. Should it be 
found in actual adjustment that the net loss reaches 
50 per cent, and the ])er cent may be higher than this, 
awards for purchase of ])ro])erty and interest would 
amount to $1,861,398.17 with not more than $961,- 
146.85, under the most favorable ])lan of figuring— 
that is, not considering that any dead claims will be re¬ 
vived or action be brought to admit ferromanganese— 
with which to pay such awards. 

At the present moment a resumjition of ])ayment of 


losses in some form is most desirable if the same can 


be done under the statute. There is constantly increas- 
ing impatience and complaint on the part of those who, 
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months ago, were found to l)e entitled to an award, but 
who have received nothing, and the number of such 
complaining claimants is daily increasing as claims are 
being investigated and adjusted but not paid. The 
linancial condition of many, it is asserted, is desperate, 
and a resumption of j)ayments would bring relief to all 
such and probably would save some from ruin. Also, 
resumj)tion would i)ermit the labor which is now di¬ 
rected to correspondence respecting deferred payments 
to be turned to the actual adjustment of claims, from 
which work it has been diverted. The present situa¬ 
tion stronglv demands and I earnestlv desire that the 
small minority of claims now remaining unpaid may 
be accorded the same treatment which the majority 
has received. Hut I feel that, in view of the possibility 
or probability of a deticit, I can not resume payments 
notwithstanding the urgency and that it is my duty to 
accpiaint the chairmtm of the j)roper committees in the 
Senate and House with the difliculties of the situation. 

Inasmuch as vou and the other chairmen to whom 
this communication goes will have to do with the ques¬ 
tion in case it reaches Congress, and, therefore, have 
a particular interest in it now, I feel that you and they 
will he willing, upon this solicitation for counsel and 
advice, and with a statement of the situation thus for¬ 
mally placed before you, to give me the benefit of your 
judgment, as to the proper course to he followed under 
the statute which reads in part that the Secretary of 
the Interior “shall in no event exceed the sum of 
$8,500,000.” 

The following table shows the present situation at a 
glance: 


Total amount claimed for interest . $206,320 30 

Total amount claimed for purchase of 

property. . 3,062,867 50 

Total amount claimed for mining rights 453,608.54 


Grand total 


3,722,796 34 
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XoTK.—Tlie amount claimed would be subject to de¬ 
ductions for salvage of projicrty, depletion allowances 
in former awards, etc. Xo claim for purchase of prop¬ 
erty, mining rijrhts, or inter(‘st has (‘ver been allowed 
or paid, but the lower courts now hold that such losses 
come within the act. 

Amount claimed in the 200 remaining unadjusted 
claims which are before the Secretary and in which 
relief would be ^iven bv a resum])tion of ])avments, 
$2,592,276.36. 

XoTK.— Jud^ine: by the ])ast, the awards in the last 
above class of claims wouhl be about 30 per cent of 
the amount claimyd.^ 

rnexpended balance of a])j)ropriation, after deduct- 
iiiij: the amounts of award made since sus])ension of 
payments, $1,738,829.75. 

Amount involved (dilTerence between the amount 
claimed and amount awai’ded) in the 248 claims in 
which no application for n*hearini»- under the amended 
act has yet been tiled, $1,1H)(),0.31.57. 

This communication is biMiiu’ s(*nt to th(‘ chairmen 
of the Ap])ropriation (\nnniittees of tin* S(*nate and 
House and to tlu‘ ('haii’uuni of tlu‘ Min(‘s and .Mininu; 
Committees of both branclu‘s of Congress. 

Will you not confer and jrive me a reply at your 
earliest convenience? 


Verv truly vours, 
• • • ^ 


IH BKHT WORK. 


(2862) 



